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Operations in Fiscal Year 1987 


A. Summary 


The National Labor Relations Board, an independent Federal 
agency, initiates no cases: it acts only on those cases brought 
before it. All proceedings originate from filings by the major seg- 
ment of the public covered by the National Labor Relations 
Act—employees, labor unions, and private employers who are 
cngaged in interstate commerce. During fiscal year 1987, 39,639 
cases were received by the Board. 

The public filed 32,043 charges alleging that business firms or 
labor organizations, or both, committed unfair labor practices, 
prohibited by the statute, which adversely affected hundreds of 
thousands of employees. The NLRB during the year also re- 
ceived 7,180 petitions to conduct secret-ballot elections in which 
workers in appropriate groups select or reject unions to represent 
them in collective bargaining with their employers. Also, the 
public filed 416 amendment to certification and unit clarification 
cases. 

After the initial flood of charges and petitions, the flow nar- 
rows because the great majority of the newly filed cases are re- 
solved—and quickly—in NLRB’s national network of Feld of- 
fices by dismissals, withdrawals, agreements, and settlements. 

At the end of fiscal year 1987, the five-member Board was 
com of Chairman Donald L. Dotson and Members Wilford 
W. Johansen, Marshall B. Babson, and James M. Stephens; one 
seat was vacant. Rosemary M. Collyer served as the General 
Counsel. 

Statistical highlights of NLRB's casehandling activities in fiscal 
1987 include: 

¢ The NLRB conducted 4,069 conclusive representation elec- 
tions among some 212,479 employee voters, with workers choos- 
ing labor unions as their bargaining agents in 43.9 percent of the 
elections. 

* Although the Agency closed 39,687 cases, 19,939 cases were 
| in all stages of ing at the end of the fiscal year. 

closings included 32,113 cases involving unfair labor prac- 
tice charges and 6,965 cases affecting employee representation 
and 609 related cases. 
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* Settlements, avoiding formal litigation while achieving the 
goal of equitable remedies in unfair labor practice situations, 
numbered 9,368. 

* The amount of $40,635,903 in reimbursement to employees 
illegally discharged or otherwise discriminated against in viola- 
tion of their organizational rights was obtained by the NLRB 
from employers and unions. This total was for lost earnings, fees, 
dues, and fines. The NLRB obtained 4,307 offers of job reinstate- 
ments, with 3,286 acceptances. 

¢ Acting upon the results of professional staff investigations, 
which produced a reasonable cause to believe unfair labor prac- 
tices had Seen committed, Regional Offices of the NLRB issued 
3,252 complaints, setting the cases for hearing. 

¢ NLRB’s corps of administrative law judges issued 623 deci- 
sions. 
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NLRB Administration 


The National Labor Relations Board is an independent Federal 
agency created in 1935 by Congress to administer the basic law 
governing relations between labor unions and business enterprises 
engaged in interstate commerce. This statute, the National Labor 
Relations Act, came into being at a time when labor disputes 
could and did threaten the Nation’s economy. 
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Declared constitutional by the Supreme Court in 1937, the Act 
was substantially amended in 1947, 1959, and 1974, each amend- 
ment increasing the scope of the NLRB’s regulatory powers. 

The purpose of the Nation's primary labor relations law is to 
serve the public interest by reducing interruptions in commerce 
caused by industrial strife. It seeks to do this by providing order- 
ly processes for protecting and implementing the respective 
rights of employees, empluyers, and unions in their relations with 
one another. The overall job of the NLRB is to achieve this goal 
through administration, interpretation, and enforcement of the 
Act. 

In its statutory assignment, the NLRB has two principal func- 
tions: (1) to determine and implement, through secret-ballot elec- 
tions, the free democratic choice by employees as to whether 
they wish to be represented by a union in dealing with their em- 
ployers and, if so, by which union, and (2) to prevent and 
remedy unlawful acts, called unfair labor practices, by either em- 
ployers or unions or both. 

The NLRB does not act on its own motion in either function. 
It processes only t* »se charges of unfair labor practices and peti- 
tions for employee elections which are filed in the NLRB’s Re- 
gional, Subregional, and Resident Offices, which numbered 52 
during fiscal year 1987. 

The Act’s unfair labor practice provisions place certain restric- 
tions on actions of employers and labor organizations in their re- 
lations with employees, as well as with each other. Its election 
provisions provide mechanics for conducting and certifying re- 
sults of representation elections to determine collective-bargain- 
ing wishes of employees, including balloting to determine wheth- 
er a union shall continue to have the right to make a union-shop 
contract with an employer. 

In handling unfair labor practices and election petitions, the 
NLRB is concerned with the adjustment of labor disputes either 
by way of settlements or through its quasi-judicial proceedings, 
or by way of secret-ballot employee elections. 

The NLRB has no independent statutory power of enforce- 
ment of its decisions and orders. It may, however, seek enforce- 
ment in the U.S. courts of appeals, and parties to its cases also 
may seek judicial review. 

NLRB authority is divided by law and by delegation. The 
five-member Board primarily acts as a quasi-judicial body in de- 
ciding cases on formal records. The General Counsel, who, like 
each Member of the Board, is appointed by the President, is re- 
sponsible for the issuance and prosecution of formal complaints 
in cases leading to Board decision, and has general supervision of 
the NLRB’s nationwide network of field offices. 

For the conduct of its formal hearings in unfair labor practice 
cases, the NLRB employs administrative law judges who hear 
and decide cases. Administrative law judges’ decisions may be 


+ Fifty-Second Annual Report of the National Labor Relations Board 


CHART NO. 2 
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appealed to the Board by the filing of exceptions. If no excep- 
tions are taken, the administrative law judges’ orders become 
orders of the Board. 

All cases coming to the NLRB begin their processing in the 
Regional Offices. Regicnal Directors, in addition to processing 
unfair labor practice cases in the initial stages, also have the au- 
thority to investigate representation petitions, to determine units 
of employees appropriate for collective-bargaining purposes, to 
conduct elections, and to pass on objections to conduct of elec- 
tions. There are provisions for appeal of representation and elec- 
tion questions to the Board. 


B. Operational Highlights 


1, Unfair Labor Practices 


Charges that business firms, labor organizations, or both have 
committed unfair labor practices are filed with the National 
Labor Relations Board at its field offices nationwide by employ- 
ees, unions, and employers. These cases provide a major segment 
of the NLRB workload. 

Following their filing, charges are investigated by the Region- 
al professional staff to determine whether there is a reasonable 
cause to believe that the Act has been violated. If such cause is 
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CHART NO. 3 
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not found, the Regional Director dismisses the charge or it is 
withdrawn by the charging party. If the charge has merit, the 
Regional Director seeks voluntary settlement or adjustment by 
the parties to the case to remedy the apparent violation; howev- 
er, if settlement efforts fail, the case goes to hearing before an 
NLRB administrative law judge and, lacking settlement at later 
Stages, on to decision by the five-member Board. 

More than 90 percent of the unfair labor practice cases filed 
with the NLRB in the field offices are disposed of in a median of 
some 40 days without the necessity of formal litigation before the 
Board. Less than 5 percent of the cases go through to Board de- 

ision. 
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In fiscal year 1987, 32,043 unfair labor practice charges were 
filed with the NLRB, a decrease of 7 percent from the 34,435 
filed in fiscal 1986. In situatious in which related charges are 
counted as a single unit, there was a 6-percent decrease from the 
preceding fiscal year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 
22,475 cases, about 7 percent less than the 24,084 of 1986. 
Cc — against unions decreased 7 percent to 9,523 from 10,284 
in . 

There were 45 charges of violation of Section &(e) of the Act, 
which bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges against employers alleged illegal 
discharge or other discrimination against employees. There were 
11,548 such charges in 51 percent of the total charges that em- 
ployers committed violations. 

Refusal to bargain was the second largest category of allega- 
tions against employers, comprising 9,760 charges, in about 43 
percent of the total charges. (Table 2.) 

Of charges against unions, the majority (7,354) alleged illegal 
restraint and coercion of employees, about 78 percent, about the 
same perc«ntage as last year. There were 1,430 charges against 
unions fi" \.cgal secondary boycotts and jurisdictional disputes, 
a decrease of 5 percent from the 1,504 of 1986. 

There were 1,298 charges (about 14 percent) of illegal union 
discrimination against employees, a decrease of 2 percent from 
the 1,324 of 1986. There were 274 charges that unions picketed 
meg) for recognition or for organizational purposes, compared 
with 259 charges in 1986. (Table 2.) 

In charges filed against employers, unions led with 67 percent 
¢ oo total. Unions filed 15,095 charges and individuals filed 

yey charges against unions, 6,530 were filed by indi- 
viduals, or 69 percent of the total of 9,523. Employers filed 2,801 
and other unions filed the 192 remaining charges. 

In fiscal 1987, 32,113 unfair labor practice cases were closed. 
Some 93 percent were closed by NLRB Regional Offices, virtu- 
ally the same as in 1986. During the fiscal year, 29.2 percent of 
the cases were settled or adjusted before issuance of administra- 
tive law judges’ decisions, 30.3 percent were withdrawn before 
complaint, and 33.9 percent were administratively dismissed. 

In evaluation of the Regional workload, the number of unfair 
labor practice charges found to have merit is important—the 
higher the merit factor the more litigation required. In fiscal year 
1987, 34 percent of the unfair labor practice cases were found to 
have merit, as compared to 35 percent in 1986. 

When ihe Regional Offices determine that charges alleging 
unfair labor practices have merit, attempts at voluntary resolu- 
tion are stressed—to improve labor-management relations and to 
reduce NLRB litigation and related casehandling. Settlement ef- 
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forts have been successful to a substantial degree. In fiscal 1987, 
precomplaint settlements and adjustments were achieved in 6,531 
cases, or 20.7 percent of the charges. In 1986 the percentage was 
the same. (Chart 5.) 

Cases of merit not settled by the Regional Offices produce 
formal complaints, issued on behalf of the General Counsel. This 
action schedules hearings before administrative law Te. 
During 1987, 3,252 complaints were issued, compared with 3,714 
in the preceding fiscal year. (Chart 6.) 

Of complaints issued, 81.6 t were against employers, 
16.9 percent against unions, 1.5 percent against both employ- 
ers and unions. 
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CHART NO. 38 
DISPOSITION PATTERN FOR UNFAIR LABOR 
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NLRB Regional Offices processed cases from filing of charges 
to issuance of complaints in a median of 46 days. The 46 days 
included 15 days in which parties had the opportunity to adjust 
charges and remedy violations without resort to formal NLRB 
processes. (Chart 6.) 

Additional! settlements occur before, during, and after hearings 
before administrative law judges. The judges issued 623 decisions 
in 668 cases during 1987. They conducted 613 initial hearings, 
and 29 additional hearings in supplemental matters. (Chart 8 and 
Table 3A.) 
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By filing exceptions to judges’ findings and recommended rul- 
ings, parties may bring unfair labor practice cases to the five- 
member Board for final NLRB decision. 

In fiscal 1987, the Board issued 767 decisions in unfair labor 
practice cases contested as to the law or the facts—716 initial de- 
cisions, 22 backpay decisions, 18 determinations in jurisdictional 
work dispute cases, and 11 decisions on supplemental matters. Of 
the 716 initial decision cases 567 involved charges filed against 
employers and 149 had union respondents. 

For the year, the NLRB ewarded backpay of $39.5 million. 
(Chart 9.) Reimbursement fur onlawfully exacted fees, dues, and 
fines added another $1.2 million. Backpay is lost wages caused 
by unlawful discharge and other discriminatory action detrimen- 
tal to employees, offset by earnings elsewhere after the discrimi- 
nation. Some 4,307 employees were offered reinstatement, and 76 
percent accepted. 

At the end of fiscal 1987, there were 17,309 unfair labor prac- 
tice cases being processed at all stages by the NLRB, compared 
with 17,380 cases pending at the beginning of the year. 
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CHART NO. 5 
UNFAIR LABOR PRACTICE MERIT FACTOR 
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2. Representation Cases 


The NLRB received 7,596 representation and related case peti- 
—_ in fiscal 1987, compared with 7,887 such petitions a year 
earlier. 

The 1987 total consisted of 5,578 petitions that the NLRB con- 
duct secret-ballot elections where workers select or reject unions 
to - ypere them in collective bargaining; 1,416 petitions to de- 
certify existing bargaining agents; 186 deauthorization petitions 
for referendums on a a union’s authority to enter into 
union-shop contracts; and 372 petitions for unit clarification to 
determine whether certain classifications of employees should be 
included in or excluded from existing bargaining units. 

. ccs 43 amendment of certification petitions were 
iled. 

During the year, 7,574 representation and related cases were 
closed, compared with 8,154 in fiscal 1986. Cases closed included 
5,566 collective-bargaining election petitions; 1,399 decertifica- 
tion election petitions; 196 requests for deauthorization polls; and 
413 petitions for unit clarification and amendment of certifica- 
tion. (Chart 14 and Tables | and 1B.) 

The overwhelming majority of elections conducted by the 
NLRB resulted from some form of agreement by the parties on 
when, where, and among whom the voting should occur. Such 
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agreements are encouraged by the Agency. In 16.2 percent of 
representation cases closed by elections, balloting was ordered by 
NLRB Regional Directors following hearing on points in issue. 
In one case, the Board directed an election after a transfer of the 
case from the Regional Office. (Table 10.) There were no cases 
that resulted in expedited elections pursuant to the Act’s 
8(b)(7(C) provisions pertaining to picketing. 


3. Elections 


The NLRB conducted 4,069 conclusive representation elec- 
tions in cases closed in fiscal 1987, compared with the 4,520 such 
elections a year earlier. Of 241,825 employees eligible to vote, 
212,479 cast ballots, virtually 9 of every 10 eligible. 

Unions won 1,788 representation elections, or 43.9 percent. In 
winning majority designation, labor organizations earned bargain- 
ing rights or continued as employee representatives for 96,384 
workers. The employee vote over the course of the year was 
102,404 for union representation and 110,075 against. 

The representation elections were in two categories—the 3,314 
collective-bargaining elections in which workers chose or voted 
down labor organizations as their bargaining agents, plus the 755 
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CHART NO 7 
FISCAL UNFAIR LABOR PRACTICE CASES SETTLED 
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decertification elections determining whether incumbent unions 
would continue to represent employees. 

There were 3,841 select-or-reject-bargaining-rights (one union 
on ballot) elections, of which unions won 1,605, or 41.8 percent. 
In these elections, 83,691 workers voted to have unions as their 
agents, while 104,287 employees voted for no representation. In 
appropriate bargaining units of employees, the election results 
provided union agents for 75,195 workers. In NLRB elections 
the majority decides the representational status for the entire 
unit. 

There were 228 multiunion elections, in which two or more 
labor organizations were on the ballot, as well as a choice for no 
representation. Employees voted to continue or to commence 
representation by one of the unions in 183 elections, or 80.3 per- 
cent. 

As in previous years, labor organizations lost decertification 
elections by a substantial margin—about three out of four. The 
decertification results brought continued representation by unions 
in 180 elections, or 23.8 percent, covering 14,978 employees. 
Unions lost representation rights for 22,612 employees in 575 
elections, or 76.2 percent. Unions won in bargaining units aver- 
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CHART NO. 8 
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Pat employees, and lost in units averaging 39 employees. 
) 

Besides the conclusive elections, there were 128 inconclusive 
representation elections during fiscal 1987 which resulted in 
withdrawal or dismissal of petitions before certification, or re- 
quired a rerun or runoff election. 

in deauthorization polls, labor organizations lost the right to 
take union-shop agreements in 45 referendums, or 46 percent, 
while they maintained the right in the other 54 polls which cov- 
ered 4,222 employees. (Table 12.) 

For all types of elections in 1987, the average number of em- 
ployees voting, per establishment, was 52 compared with 51 in 
1986. About 71 percent of the collective-bargaining and decertifi- 
— elections involved 59 or fewer employees. (Tables 11 and 
17.) 


4. Decisions Issued 


a. The Board 


Dealing effectively with the remaining cases reaching it from 
nationwide filings after dismissals, settlements, and adjustments in 
earlier processing stages, the Board handed down 1,824 decisions 
concerning allegations of unfair labor practices and questions re- 
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A breakdown of Board decisions follows: 
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The majority (63 percent) of Board decisions resulted from 
cases contested by the parties as to the facts and/or application 
of the law. (Tables 3A, 3B, and 3C.) 

In fiscal 1987, about 13 percent of all meritorious charges and 
75 percent of all cases in which a hearing was conducted reached 
the five-member Board for decision. (Charts 3A and 3B.) Gener- 
ally, unfair labor practice cases take about 2-1/2 times longer to 
process than representation cases. 


b. Regional Directors 


NLRB Regional Directors issued 1,296 decisions in fiscal 1987, 
compared with 1,359 in 1986. (Chart 13 and Tables 3B and 3C.) 


c. Administrative Law Judges 


With a leveling in case filings alleging unfair labor practices, 
administrative law judges issued 623 decisions and conducted 642 
hearings. (Chart 8 and Table 3A.) 


5. Court Litigation 


a. Appellate Courts 


The National Labor Relations Board is involved in more litiga- 
tion in the United States courts of appeals than any other Federal 
administrative agency. 

In fiscal 1987, 199 cases involving the NLRB were decided by 
the United States courts of appeals compared with 197 in fiscal 
1986. Of these, 87.4 percent were won by NLRB in whole or in 
part compared to 83.8 percent in fiscal 1986; 7.1 percent were re- 
manded entirely compared with 8.1 percent in fiscal 1986; and 
5.5 percent were entire losses compared to 8.1 percent in fiscal 
1986. 


b. The Supreme Court 


In fiscal 1987, the Supreme Court decided two Board cases; 
the Board won one in full and lost one. The Board participated 
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CHART NO. 12 
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CHART NO. 13 
REGIONAL DIRECTOR DECISIONS 
ISSUED IN REPRESENTATION AND RELATED CASES 
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as amicus in two cases and the Board’s position prevailed in both 
cases. 


c. Contempt Actions 


In fiscal 1987, 117 cases were referred to the contempt section 
for consideration of contempt action. There were 20 contempt 
proceedings instituted. There were 23 contempt adjudications 
awarded in favor of the Board; 2 cases in which the court direct- 
ed compliance without adjudication; 1 case in which the petition 
was withdrawn; and 1 case in which the Board’s petition was 
denied on the merits. 


d. Miscellaneous Litigation 


There were 35 additional cases involving miscellaneous litiga- 
tion decided by appellate, district, and bankruputcy courts. The 
NLRB’s position was upheld in 31 cases. (Table 21.) 


e. Injunction Activity 


The NLRB sought injunctions pursuant to Sections 10(j) 2nd 
10(1) in 83 petitions filed with the U.S. district courts, compared 
with 65 in fiscal 1986. (Table 20.) Injunctions were granted in 30, 
or 75 percent, of the 40 cases litigated to final order. 
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NLRB injunction activity in district courts in 1987: 


GE TETEI Eto ccecconesesnentenaninsssennenensenttnenemenissnnentenennenntemnsenneesesseunentnnie 30 
SITET ccsecensunnccennentannsnsnnsesnernnensensbeasiemauienaueneennneneeeneneieainaeties 10 
eee sncosconesnutesecsesenansenreubetesereanevecenenmnnneenesenmseneeneinneseinnts 4 
Sei ecceencncsecicencinnssenseorevsemseninnnmensinmmnennennteammeetnsemenannnnente 2 
Settled or placed on court’s inactive lists .................cccccsseeeseees 30 
Awaiting action at end of fiscal year ..............ccccccccsseeeseeeseeeees 23 


C. Decisional Highlights 


In the course of the Board’s administration of the Act during 
the report period, it was required to consider and resolve com- 
plex problems arising from the great variety of factual patterns in 
the many cases reaching it. In some cases, new developments in 
industrial relations, as presented by the factual situation, required 
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the Board’s accommodation of established principles to those de- 
velopments. Chapter II on “NLRB Jurisdiction,” chapter III on 
“NLRB Procedure,” chapter IV on “Representation Proceed- 
ings,” and chapter V on “Unfair Labor Practices” discuss some 
of the more significant decisions of the Board during the report 
period. The following summarizes briefly some of the decisions 
establishing or reexamining basic principles in significant areas. 


1. Repudiation of Collective-Bargaining Agreements Under Section 8(f) 


In John Deklewa & Sons,’ the Board considered the issue of 
whether a construction industry employer violated Section 
8(a)(5) and (1) of the Act by repudiating its collective-bargaining 
agreement entered into with the uinon under Section 8(f). The 
Board reexamined and rejected the “conversion doctrine,” 
whereby an 8(f) relationship/agreement can convert into a 9(a) 
relationship by means other than a Board election or voluntary 
recognition, overruled R. J. Smith,? and modified relevant unit 
scope rules in 8(f) cases. The Board set out new principles de- 
signed to strike a balance between the dual congressional objec- 
tives of promoting and maintaining employee free choice and 
fostering labor stability in the construction industry. In so doing, 
the Board concluded that parties who enter into an 8(f) agree- 
ment will be required to comply with that agreement unless the 
employees vote in a Board-conducted election to reject or 
change their bargaining representative. 


2. Suspension of Disability and Health Insurance Benefits During 
Economic Strike 


In Texaco, Inc.,* the Board overruled its Emerson Electric* co- 
ercive effects theory of violation when it reconsidered, in light of 
its subsequent decision in and judicial review of Conoco, Inc.,° its 
earlier decision® on the issue of whether an employer violated 
Section 8(a)(3) and (1) of the Act by suspending disability and 
health insurance benefits during an economic strike. The Board 
rejected its underlying theory in Emerson, which was based on 
Section 8(a)(1) and the probable coercive effect of an employer’s 
withholding benefits at the commencement of a strike on the ex- 
ercise of employee Section 7 rights. It — the Great Dane 
test? used by the reviewing courts in Emerson and Conoco. 
Under this test, the Board said the initial burden to prove a vio- 
lation is on the General Counsel to show at least some adverse 
effect on employee rights of the benefit denial. This burden can 
be met by showing that the benefit had accrued and that it was 


' 282 NLRB No. 184. 

2 R. J. Smith Construction Co., 191 NLRB 693 (1971). 

* 285 NLRB No. 45. 

* Emerson Electric Co., 246 NLRB 1143 (1979). 

5 265 NLRB 819 (1982), enfd. 740 F.2d 811 (10th Cir. 1984). 
® Texaco, Inc., 260 NLRB 1192 (1982). 

' NLRB v. Great Dane Trailers, 388 U.S. 26 (1967) 
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withheld on the apparent basis of a strike. Once the General 
Counsel makes the necessary prima facie showing, the burden 
shifts to the employer to prove a legitimate and substantial busi- 
ness justification for the cessation of benefits, either by proof that 
the collective-bargaining representative has clearly and unmistak- 
ably waived the employees’ statutory right to be free of such dis- 
crimination or coercion or by demonstrating the employer's rea- 
sonably and arguably correct reliance on a nondiscriminatory 
contract interpretation. Further, the Board held that under Great 
Dane, even if the employer proves a business justification, the 
Board may nevertheless find an unfair labor practice if the em- 
ployer’s conduct is either inherently destructive of important em- 
ployee rights or motivated by antiunion intent. 


3. Presumption that Striker Replacements Support Union in Same Ratio 
as Strikers 


In Station KKHI,® the Board addressed the respondent's con- 
tention that it had a good-faith doubt of the union’s continuing 
majority status based on its hiring of permanent replacements for 
its striking employees, strengthened by the fact that two of the 
strikers resigned. The administrative law judge had rejected this 
argument, relying on the presumption that striker replacements 
support the union in the same ratio as the strikers. The Board, 
however, found that there is no warrant for a presumption of 
striker replacement support for an incumben‘ union and therefore 
declined to maintain or create any presumptions regarding their 
union sentiments. Rather, the Board indicated that in resolving 
this issue it would review the facts of each case, and would re- 
quire some further evidence of union nonsupport before conclud- 
ing that an employer’s claim of good-faith doubt of the union’s 
majority status is sufficient to rebut the overall presumption of 
continuing majority status. 


4. Computing Interest on Backpay 


In New Horizons for the Retarded,® the Board agreed with the 
General Counsel that the method of computing interest on back- 
pay, established in Florida Steel Corp.,'° was no longer appropri- 
ate. The Board adopted the method currently used by the IRS to 
compute interest charged on the underpayment of Federal taxes. 
Under the Tax Reform Act of 1986, the IRS no longer calculates 
interest on tax underpayments based on the adjusted prime rate, 
but rather uses the short-term Federal rate. The Board noted that 
the short-term Federal rate is subject to periodic adjustment and 
is relatively easy to administer. Further, this rate is determined 
quarterly, with the rate for any calendar quarter being the rate 


* 284 NLRB No. 113. 
* 283 NLRB No. 181. 
*© 231 NLRB 651 (1977) 
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determined by the Secretary of the Treasury for the first month 
of the previous calendar quarter. 


5. Union Agents 


In Davian Engineering,*' the Board addressed the employer's 
contention that employees who had solicited union authorization 
cards were union agents such that their remarks concerning the 
union’s initiation fee policy were imputed to the union and were 
objectionab'e conduct under NLRB v. Savair Mfg. Co.'* Setting 
forth principles intended to encourage unions to clearly explain 
their fee policies so that most Savair objections would be obviat- 
ed, the Board concluded that, absent extraordinary circum- 
stances, employees who solicit authorization cards should be con- 
sidered special agents of the union for the limited purpose of as- 
sessing the impact of statements about union fee waivers or other 
purported union policies that they make in the course of their so- 
liciting. The Board found that a union may avoid responsibility 
for improper statements by publicizing a lawful fee waiver policy 
in a manner calculated to reach employees before they sign 
cards. 


D. Financial Statement 


The obligations and expenditures of the National Labor Rela- 
— Board for the fiscal year ended September 30, 1987, are as 
ollows: 


Personnel Compensation ! 9 o.00...........ccccceeeeeeeeneeneeenees $ 89,335,713 
FES GEE sconsccenecsesnszveserensessnseresesnenserevsneesssnee 12,072,119 
Benefits for former personnel .................00000eeeeeeeevees 12,316 
Travel and transportation of persons.............0000008 3,335,855 
Trar portation Of things .............ssseeneeneneeneens 280,994 
Rent, communications, and utilities ...............00000008 17,760,428 
Printing and reproduction................cceeeeeeeeneeeeeees 566,138 
IEEE GES CRIED -cecssnsssecescssnsccsvecsvesessccsessessessesssenseceseses 4,137,405 
Supplies and manterials................scsscssssssssssssssssseseees 1,533,407 
Bl accccenenssszensnesnsemncsnessevnsenssssssnsneensnenennennnsnenens 1,817,625 
Insurance claims and indemnities.................00000000 165,806 

Total obligations and expenditures................ $131,017,806 


'! 283 NLRB No. 124. 
12 414 U.S. 270 (1973). 
'S Includes $187,000 for reimbursements 
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1 
NLRB Jurisdiction 


The Board’s jurisdiction under the Act, as to both representa- 
tion proceedings and unfair labor practices, extends to all enter- 
whose operations “affect” interstate or foreign commerce.' 
owever, Congress and the courts? have recognized the Board’s 
discretion to limit the exercise of its broad statutory jurisdiction 
to enterprises whose effect on commerce is, in the Board’s opin- 
ion, substantial—such discretion being subject only to the statuto- 
ry limitation* that jurisdiction may not be declined where it 
would have been asserted under the Board’s self-imposed juris- 
dictional standards F cmos Meda 1, 1959.4 Accordingly, 
Sales the Beeed takes cogiizance 0 a case, it must first be es- 
tablished that it has legal or statutory jurisdiction; i.e., that the 
business operations involved “affect” commerce within the mean- 
ing of the Act. It must also appear that the business operations 
meet the Board’s applicable jurisdictional standards.*® 


A. Direct Inflow Standard 


In Arrow Rock Materials,® the Board reaffirmed “that in deter- 
mining whether an employer meets the Board’s jurisdictional 


* See Secs. 9c) and 10{a) of the Act and also the definitions of “commerce” and “affecting com- 
merce” set forth in Sec. 2(6) and (7), respectively. Under Sec. 2(2) the term “employer” does not 


employer was deleted by the health care amendments to the Act (Pub. L. 93-360, 88 Stat. 395. effec- 
tive Aug. 25, 1974). Nonprofit hospitals, as well as convalescent hospitals, health maintenance organi. 


a 
¢ 
& 


x . “Agricultural laborers” and others excluded from the term “em- 
defined by Sec. 2(3) of the Act are discussed, inter alia, at 29 NLRB Ann. Rep. 52-55 
. 7) 


* See Sec. 14{c\(1) of the Act. 

* These self-imposed standards are primarily expressed in terms of the gross dollar volume of busi- 
ness in question: 23 NLRB Ann. Rep. 18 (1958). See also Floridan Hotel of Tampa, 124 NLRB 261 
(1959), for hotel and mutel standards. 

* While a mere showing that the Board's gross dollar volume standards are m is ordinarily insuffi- 
cient to establish legal or statutory jurisdiction, no further proof of legal or statutory jurisdiction is 
necessary where it is shown that the Board's “outflow-inflow™ standards are met. 25 NLRB Ann. Rep. 
19-20 (1960). But see Swe Valley Empire Electric Assn, 122 NLRB 92 (1958), concerning the treat- 
meni of local public “tilities. 

* 284 NLRB No. | (Members Johansen, Babson, Stephens, and Cracraft; Chairman Dotson dissent- 
ing). 
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standards, ‘[t]he Board’s practice . . . is to include nonrecurring 
a Sa eee ee ae ee 
inflow,”” citing East Side Sanitation Service.’ 

The employer operated a sand and gravel quarry in Palmdale, 
California, which made sales only to in-state customers. During 
the relevant time period, the employer sold materials valued in 
excess of $50,000 to Jaqua Block, Inc. (Jaqua), a local customer. 
Jaqua, during the same time pcriod, hased a block machine 
valued in excess of $50,000 directly a supplier located out- 
side the State. The ies stipulated that Jaqua’s purchase was a 
nonrecurring capiti Se & ee eae 
noncapital expenditures—valued at approximately $10,000 from 
sources located outside the State. 

The Board majority found that it was proper to assert jurisdic- 
tion over Jaqua on a direct inflow basis by combining its out-of- 
state noncapital expenses and its nonrecurring capital i- 
tures. The Doard stated that because the abd to 
Jaqua exceeded $50,000, and Jaqua met one of ’s direct 
jurisdictional standards, the Regional Director properly asserted 
jurisdiction over the employer on the basis of the indirect out- 
flow standard set forth in Siemons Mailing Service.* 

Chairman Dotson dissented, stating that he would overrule 
East Side and Snowshoe, as he thought it improper to include 


capital ¢ in the jurisdictional analysis, even 
assuming oles items of inflow. “A one-time capital expenditure 
does not furnish a reliable indicator of an en ise’s effect on 
interstate commerce,” stated the Chairman. He asserted that 
the Board’s use of nonrecurring capital expenditures in determin- 
ing jurisdiction was “an extension of the Board’s jurisdiction 
beyond previously recognized limits.” 

The Board majority responded that their decision was not “an 
expansion of the Board’s jurisdiction,” but was merely the result 
of the “straightforward a of Board precedeat which 
has been in existence for almost 23 years and which has with- 
stood court challenge.” 


B. Standard for Social Service Organizations 


In Hispanic Federation for Deve nt,® the Board set a discre- 
tionary jurisdictional standard of $250,000 gross annual revenue 
for all social service organizations other than those covered by a 
specific standard, such as community health clinics or day care 
centers. The Board, therefore, declined to assert jurisdiction over 
the employer, a Philadelphia agency that counsels and refers 
families with problems and provides technical and consultative 


* 230 NLRB 632 (1977) (emphasis in original). See also Snowshoe Co., 212 NLRB 535 (1974). 

* 122 NLRB 81, &5 (1958). 

* 284 NLRB No. 80 (Members Johansen, Babson, Stephens, and Cracraft; Chairman Dotson concur- 
ring). 


Board reversed the poe poe eed ty ad 


was covered by the $100,000 annual revenue standard ap- 
a oe a a ee ae ee 


ice other than day care centers and about 88 per- 
cent of all cach enpuiestions. The 
Board also into account the discretionary jurisdicti 

standards it had set for  comoult dedienun take 
such as the $250,000 for health care institutions other 
than nursing nurses associations, and related fa- 


dential educational and treatment facilities for children. 


While concurring in the Board's decision to decline jurisdic- 
tion over the , Chairman Dotson found the $250,000 ju- 
risdictiona! set the Board to be i i He 


pressed by the Court regarding the exercise of jurisdiction over 
church-operated schools apply equally to all schools whose pur- 
part are to propagate a religious 


1 
. 
| 


j in accordance with the principles of the Jewish 
faith. The employer's Judaic studies program, which comprised 


'© NLRB +. Catholic Bishop of Chicago, 440 U §. 490 (1979) 
'' 283 NLRB No 106 (Chairman Dotson and Members Babson and Stephens, Member Johansen 


dissenting) 
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the religious curriculum and accounted for 40 percent of each 
student's school day, provided exposure to the conservative, or- 
thodox, reform, and reconstruction branches of Judaisrn without 


a 
cog pg tg ly tye ptt Ay 
employer's operations were controlled by a 25-member board of 
By the corporations bylaws. There was no requirement that any 


The Board next considered whether the Court's reference to 
church-operated schools in Catholic Bishop should be construed 
strictly, and in rejecting that construction ruled that the Court's 
analysis focused on the school’s religious purpose rather than its 
ee eS ee eee 
and the potential effects of the Board's exercise of j 


a shorthand of schools whose and function in 
substantial are to propagate a religious faith and overruled 

Central Catholic High 2 The Board found 
that the yer met this expanded criterion in view of the 


facts set fi yey wy ~- byt — A pelteceracsrienes 
fusion of religion into the school’s curriculum. 


'* 243 NLRB 49 (1979), enf. denied 623 F.2d 818 (2d Cir 1980), cert. denied 450 U.S. 996 (1981) 


church-operated within the meaning of NLRB v. Catholic £ 


trative support from the Order. The petitioner sought to repre- 
sent a unit of full-time faculty at the coliege, excluding members 
of the religious Order. The Acting Regional Director, relying on 
the Board's decision in Barber-Scotia, found that the Board was 
not precluded from asserting jurisdiction because Catholic Bishop 
did not apply to colleges. He further found that assertion of ju- 


’s financial dependence on the Order, the Order's consid- 
ve control over the college, and the significant 
ne, ie eee ee ee 


'? 282 NLRB No ®@ (Chairman Dotson and Members Johansen and Babson) 
'* 440 U.S. 490 (197%) 
'* 245 NLRB 406 (1979) 
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ideas contrary to the position of the Catholic Church on matters 
of faith and morals. 

Based on these facts, the Board found a significant risk of in- 
fringement on first amendment rights was presented. The Board 
placed particular significance on the college’s requirement that 
faculty members agree to promote the objectives of the Order 
because this would necessarily involve the Board in an unaccept- 
able examination of the clergy-administrators’ good faith con- 
cerning disciplinary actions alleged as unfair labor practices. 
Thus, the Board concluded that the “very process of inquiry” 
would present the likelihood that first amendment rights would 
be impinged and, accordingly, declined to assert jurisdiction. 

In Nazareth Regional High School,‘* the Board declined to 
assert jurisdiction over a Catholic high school which was operat- 
ed by a predominantly lay board of trustees. 

The Board’s decision reversed the administrative law judge, 
who had recommended asserting jurisdiction based on Bi 
Ford Central Catholic High School,+* which found that a school 
which was operated by an independent lay board of trustees was 
not church-operated within the meaning of NLRB yv. Catholic 
Bishop of Chicago.*'® 

Applying its decision in Jewish Day School,'® the Board con- 
cluded that it could not assert jurisdiction because the school’s 
“purpose and function in substantial part are to propagate a reli- 

ious faith.” The Board noted that the school defined itself in its 
aculty handbook by its “attempt to transmit the teachings of 
Jesus Christ and His Church,” and in its student handbook stated 
that students were “expected to be a sign of the values which 
Jesus taught.” The school’s principal asked applicants for teach- 
ing positions if they were willing to teach Catholic doctrine. 
Teachers of both religion and nonreligion courses were expected 
to impart the values of the Catholic Church to students. Further- 
more, religion classes were mandatory at all grade levels, mass 
was celebrated daily in the school’s chapel, each day a religion 
class was assigned to participate in that mass, and each morning 
a prayer was read over the public address system. Moreover, the 
physical plant of the school was subject to a right of reverter to 
the diocese, conditioned on the school’s continued operation as a 
Catholic school. 


D. Nonprofit Charity 


In Hanna Boys Center,®° the Board asserted jurisdiction over a 
nonprofit charitable institution founded by two Catholic priests. 


16 283 NLRB No. 116 (Chairman Dotson and Members Babson and Stephens). 

17 243 NLRB 49 (1979), enf. denied 623 F.2d 818 (2d Cir. 1980), cert. denied 450 U.S. 996 (1981). 
18 440 U.S. 490 (1979). 

1® 283 NLRB No. 106. 

20 284 NLRB No. 121 (Members Johansen and Stephens; Chairman Dotson dissenting). 
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The center provided a therapeutic and residential facility for 
boys from troubled homes. 

Citing Jewish Day School,?' the majority found Catholic Bishop 
was not controlling under the facts of Hanna. The Board deter- 
mined that in Catiolic Bishop a threshold issue concerning the 
Supreme Court was the first amendment issue of freedom of reli- 
gion and the potential impact of the Board’s processes on the re- 
lationship between school and teacher. As noted in Catholic 
Bishop, teachers have a “critical and unique role” in fulfilling the 
mission of a church-operated school and that unique role must be 
examined to determine whether to assert jurisdiction. The major- 
ity in Hanna found that there were no teachers in the unit 
sought, which included child care workers, and it rejected the 
argument that child care workers are analogous to teachers. The 
Board also determined that there was no indication that child 
care workers were involved in the religious or secular training of 
the entrants. 

In Hanna, the Board thus determined that the sensitive first 
amendment issues raised in Catholic Bishop were not involved in 
the assertion of jurisdiction over the center. In view of its find- 
ings, the Board found it unnecessary to determine ag | 
Hanna Boys Center was a school and whether its ee mage 
function in substantial part were to propagate a religious faith. 

Chairman Dotson, dissenting, stated he would decline to exer- 
cise jurisdiction over nonprofit, charitable institutions unless it 
was demonstrated that the institution had a substantial impact on 
interstate commerce, citing Ming Quong Children’s Center.2 As 
he found no such showing made in Hanna he would not assert 
jurisdiction. He did not pass on the applicability of Catholic 
Bishop to the case at hand. 


E. Government Contractor 


In Dynaelectron Corp.,** a Board panel asserted jurisdiction 
over an employer who was a government contractor subject to 
the terms of the Service Contract Act of 1965.** The Board, ap- 
plying the test set forth in Res-Care, Inc.*° and Long Stretch 
Youth Home,?® concluded that the employer retained sufficient 
control over “terms and conditions of employment to engage in 
meaningful collective bargaining, and that neither the Navy nor 
the [Department of Labor] exercise[d] any controls that signifi- 
cantly affect[ed] the employer’s ultimate discretion over wage 
and benefit levels.” 


#1 283 NLRB No. 106. 

22 210 NLRB 899 (1974). 

23 286 NLRB No. 28 (Chairman Dotson and Members Johansen and Stephens). 
24 41 U.S.C. § 351. 

2* 280 NLRB No. 78 (June 24, 1986). 

#* 280 NLRB No. 79 (June 24, 1986). 
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The employer provided maintenance services on aircraft for 
the U.S. Navy at Meridian, Mississippi. The petitioner sought to 
represent production and maintenance employees at Meridian, 
and the Regional Director dismissed the petition for lack of juris- 
diction. 

The employer argued that the terms of the Service Contract 
Act prevented meaningful bargaining over employee wages and 
benefits. That statute provides that contractors furnishing serv- 
ices to the Government must abide by minimum wage rates es- 
tablished by the Department of Labor, known as wage determi- 
nations. In addition, under the statute, collectively bargained 
compensation levels are substituted for the wage determinations. 

The Board panel reasoned that the employer’s ability to bar- 
gain was not limited in that the employer was not subject to any 
restrictions on maximum wages and benefits and the employer 
determined the levels of compensation for its employees, guided 
only by the minimum standards. 

Accordingly, the Board panel concluded that it would effectu- 
ate the purposes and policies of the Act to assert jurisdiction. 
Thus, the panel reversed the Regional Director, reinstated the 
petition, and remanded the proceeding. 


Ill 
NLRB Procedure 


The filing of a charge activates the Board’s processes. The 
charge enables the General Counsel, after due investigation, to 
issue a complaint. Section 10(b) of the Act provides, however, 
“(t]hat no complaint shall issue based upon any unfair labor prac- 
- of occurring more than six months prior to the filing of the 
charge.” 


A. 10(b) Period for Filing Charge 


In Castaways Management,' a Board panel refused to affirm 
violations found by the administrative law judge which were 
based on two dismissed charges that had been reinstated by the 
Regional Director outside the 6-month limitations period of Sec- 
tion 10(b) of the Act. The Board also found that an amendment 
to a third charge did not relate back to the original charge. Thus, 
the amendment was considered to be time-barred by Section 
10(b). 

A consolidated complaint which issued on November 28, 1980, 
was based on charges filed in three cases. The charg.s in two of 
the three cases had been dismissed by the Regional Director and 
appeals from the dismissals denied by the General Counsel. Sub- 
sequently, some 10 months following the occurrence of the mis- 
conduct alleged in the later filed charge, the General Counsel 
issued a complaint based in part on the two previously dismissed 
charges. The judge did not find any of the charges included in 
the complaint to be time-barred by Section 10(b) of the Act. 

The Board, citing Ducane Heating Corp.,* found the two previ- 
ously dismissed charges to be time-barred. Ducane Heating held 
that a dismissed charge may not be reinstated outside the 6- 
month limitations period of Section 10(b) absent special circum- 
stances in which a respondent fraudulently conceals the opera- 
tive facts underlying the violation alleged. The Board noted that 
counsel for the General Counsel had made general assertions in 
oral arguments before the judge that evidence of illegal assist- 
ance to one union had been fraudulently concealed by the re- 
spondent, but found ‘i.at counsel’s bare assertions of fraudulent 


1 285 NLRB No. 121 (Chairman Dotson and Members Johansen and Babson). 
2 273 NLRB 1389 (1985). 
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concealment made in arguments at the hearing without support- 
ing facts or evidence did not warrant an extension of the limita- 
tions period under Ducane. 

The Board also found that an amendment to the third charge 
did not support findings of some violations occurring more than 
6 months prior to the filing of the amended charge because they 
were unre!ated to the subject matter of the original charge and 
were not independent violations of Section 8(a)(1). The original 
charge was filed on May 21, 1980, and alleged that the respond- 
ent violated Siction 8(a)(1) of the Act by threatening to reduce 
wages and benefits if employees selected one particular union as 
their collective-bargaining representative. The charge form also 
contained the printed allegation that the charged party had inter- 
fered with, restrained, and coerced employees in the exercise of 
Section 7 rights by “other acts” in addition to those set forth 
elsewhere in the charge. On June 23, 1980, the May 21 charge 
was amended to allege further specific violations of Section 
(eX), (2), (3), (4), and (5) of the Act through, inter alia, unlaw- 

ul assistance to a different union, unlawful threats, discriminato- 
Z discharges, and an unlawful discharge for giving an affidavit 
to the Board. 

The judge had concluded that the amendment to the original 
charge was sufficiently related to the original charge to support 
violations occurring back to December 1, 1979. , the 
Board held that only misconduct in violation of Section 8(a)1) 
was sufficiently related to the original charge to be encompassed 
by that charge, and that all conduct in violation of other sections 
of the Act which occurred prior to December 23, 1979, the date 
6 months prior to the filing of the amended charge, was barred 
by Section 10(b) of the Act. 

The Board explained that the amended charge itself served as 
a basis for complaint allegations occurring on or after December 
23, 1979, and that the original charge served as a proper basis for 
complaint allegations occurring on or after November 21, 1979, 
the date 6 months prior to its filing. It found, however, that the 
original charge, which alleged specific and general violations of 
Section 8(a)(1) of the Act, supported only 8(a)(1) allegations 
which were included in the amended charge and did not support 
violations of other sections of the Act which were not sufficient- 
ly related to, or encompassed by, the subject matter covered in 
the original charge. Thus, the original charge did not provide a 
basis for finding violations of other sections of the Act unrelated 
to the subject of wages and benefits back to November 21, 1979, 
including alleged unfair discharges which occurred between that 
date and December 23, 1979. Accordingly, the Board concluded 
that certain violations found by the judge which occurred during 
that time period were barred by Section 10(b) of the Act. 
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In Arvin Industries,* a Board panel held that Section 10(b) did 
not bar allegations that an employer and a union violated Section 
8(a)(3) and (1) and Section 8(b)(1 (A) and (2), respectively, by 
maintaining and enforcing provisions in their collective-bargain- 
ing agreement according superseniority to union officials whose 
responsibilities were not directly related to on-the-job grievance 
processing and administration of the collective-bargaining agree- 
ment. 

In March 1981 the parties executed an agreement, effective 
March 2, 1981, through March 1, 1984, providing that seniority 
shall be the determinative factor in cases of layoff and recall and, 
where practicable, shift preference would be guided by senior:ty. 
The agreement provided that certain designated union office- 
holders shall be considered at the top of the seniority list for 
layoff purposes. That same month, the parties executed a letter of 
understanding that established day-shift preference for designated 
union officeholders. Thereafter, on September 4, 1983, a senior 
employee was transferred to another shift because of the exercise 
of superseniority by a union officeholder. On September 19, 
1983, the aggrieved employee filed a charge alleging the unlaw- 
ful maintenance and enforcement of contractual superseniority 

The majority held that, as to the enforcement allegation, the 
10(b) period commenced in September 1983 when the union of- 
ficeholder exercised his superseniority to “bump” the aggrieved 
employee to another shift. Thus, the charge was timely filed in 
this respect. As to the maintenance allegation, the majority held 
that Section 10(b) did not bar an allegation concerning mainte- 
nance of the provision within the 6-month period preceding the 
filing of the charge. The majority found that it was not com- 
pelled to dismiss the complaint because of certain precedent of 
the United States Court of Appeals for the Eleventh Circuit 
where this proceeding “arose.” 

As to the application of Section 10(b) to the maintenance alle- 
gation, the majority noted that other courts of appeals had con- 
cluded that an intervening Board decision pertaining to supersen- 
iority had clarified the theory of the violation in such a way as 
to obviate any ceuflict with the adverse precedent of the Elev- 
enth Circuit. Tiaus, those other cases would provide a basis for 
requesting the court to reexamine its own precedent. The majori- 
ty noted furcher that the venug provisions of the Act are such 
that the Board’s Order in this proceeding was potentially subject 
to review in circuits other than the Eleventh Circuit. They em- 
phasized that the Board operates under a statute that does not 
contemplate that the law of a single circuit would exclusively 
apply in any given case. 


* 285 NLRB No. 102 (Members Johansen and Stephens; Chairman Dotson dissenting). 


36 Fifty-Second Annual Report of the National Labor Relations Board 


Chairman Dotson, dissenting, stated that dismissal of the com- 
plaint was compelled by the adverse precedent of the Eleventh 
Circuit. Although convinced of the soundness of the Board’s pré- 
vailing precedent with regard to the application of Section 10(b), 
Chairman Dotson would have abandoned the policy of nonac- 
quiescence in adverse precedent in the circuit court where en- 
forcement or review of the Board’s decision will be sought. 

In Norris Concrete Materials,* the Board concluded that a Re- 
gional Director acted properly in reinstating a withdrawn charge 
and complaint outside the 10(b) period. 

The consolidated complaint in the case included allegations en- 
compassed by two unfair labor practice charges. The ori 
charge, filed in 1981, alleged that the respondent violated Section 
8(a)(4) and (1) of the Act by laying off an employee in 1980 be- 
cause his son had filed charges with the Board. Following the 
issuance of a complaint, the parties in 1982 entered into a non- 
Board settlement agreement under which the employee was rein- 
stated with partial backpay in exchange for the withdrawal of 
the pending charge. The Regional Director subsequently 
proved the employee’s withdrawal request and withdrew 
complaint. One week later, the employee filed a new charge al- 
leging he was constructively discharged shortly after his rein- 
statement because he had filed the 1981 charge. Because the Re- 

nal Director found that the terms of the non-Board settlement 
been violated, he revoked his earlier order and reinstated the 
complaint in the earlier case. The consolidated complaint fol- 
lowed. The respondent argued in its answer that the 1981 charge 
was “fully compromised and settled” by the 1982 settlement 
agreement. 

The administrative law judge found that he was precluded 
from making any unfair labor practice findings with respect to 
the allegations encom by the 1981 charge based on his in- 
terpretation of Winer Motors, 265 NLRB 1457 (1982). Winer held 
that a withdrawn charge may not be reinstated beyond the 
normal 6-month period prescribed in Section 10(b) of the Act. 
The judge determined that the Board did not allow for any ex- 
ceptions in Winer to cover situations where a charge is with- 
drawn as part of a non-Board settlement. However, on the facts, 
the judge determined that the respondent did not enter into its 
agreement with the employee in good faith. Rather, with an 
intent to frustrate the settlement agreement, the respondent cre- 
ated a new employee classification system and discipline policy 
which resulted in conditions so intolerable that they led to the 
constructive discharge of the employee. 

The Board found that the rule announced in Winer did not ad- 
dress cases involving noncompliance with settlement agreements. 
The Board noted that, in this case, the respondent not only failed 


* 282 NLRB No. 45 (Chairman Dotson and Members Babson and Stephens). 
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to comply with the terms of its settlement t, but also 
a fraud against the employee and the Board by enter- 
ing into a settlement agreement with which it had no intent to 
comply. Thus, in addition to creating the new classification and 
discipline systems, the respondent issued groundless warnings to, 
and temporarily laid off, the employee. The Board concluded 
that the t’s postsettlement unfair labor practices effec- 
tively nullified the settlement by negating its terms and purpose. 
The Board held, therefore, that because the Respondent used a 
non-Board settlement in a postcomplaint situation as a sub e 
to avoid its liability under the Act, the reinstatement of the with- 
drawn charge was appropriate despite the expiration of the 10(b) 
period. The Board, noting the indispensable role that settlements 
play in implementing national labor — commented that re- 
ts who fraudulently enter into such agreements must not 

benefit from their misconduct. 

Addressing the merits of the 1981 charge, the Board found 
that the respondent violated Section 8(a)(4) and (1) of the Act by 
discharging the — in 1980, and violated Section 8(a)(1) by 
threatening an employee with an unfavorable job reference in re- 
taliation for filing charges with the Board. 


B. Effect of Settlement Agreement 


In United States Gypsum,® a Board panel, reversing an adminis- 
trative law judge, found that the General Counsel erred in issu- 
ing a complaint which included an unfair labor practice allega- 
tion that was encompassed by the parties’ prior settlement agree- 
ment. 

The amended consolidated complaint alleged that the employ- 
er violated Section 8(a)(5) and (1) of the Act by unilaterally 
changing the lunch and break periods of its unit employees. The 
judge concluded that the employer had fulfilled its bargaining 
obligation on this issue and was fore entitled to act as it did 
by instituting the lunch and break period changes. Contrary to 
the judge, the Board concluded that this issue was squarely gov- 
erned by Hollywood Roosevelt Hotel Co.,° and that the General 
Counsel should never have permitted this charge to survive. 

In Hollywood Roosevelt Hotel, the Board held that a settlement 
agreement di of all issues involving presettlement conduct 
unless prior violations of the Act were wn to the General 
Counsel, not readily discoverable by investigation, or specifically 
reserved from the settlement by the mutual understanding of the 
parties. The Board further held in that case that the mere fact 
ee eo ee ee eS 
tiated does not ipso facto establish that the General Counsel was 
unaware of the alleged misconduct. 


* 284 NLRB No. 2 (Chairman Dotson and Members Babson and Stephens). 
* 235 NLRB 1397 (1978). 
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vember 27, 1981. Thus, the Board noted that although the charge 
was not specifically addressed in the settlement agreement, it is 
clear that both the General Counsel and the charging party had 
knowledge of these allegations at the time the agreement was ex- 
ecuted. In addition, the Board noted that there was ._ 
that the charge came within any of the exceptions to the general 
rule that a settlement agreement with which the parties had com- 
plied bars subsequent litigation of presettlement conduct alleged 
to constitute an unfair labor practice. In these circumstances, the 
Board concluded that the charge ‘vas encompassed by the settle- 
ment and should never have beeu permitted to survive. 


C. Right of Nonparty to File Exceptions 


by a nonparty, aggrieved individual to file exceptions when nei 
ther of aches den Ge tans Gao 
ministrative law judge’s conclusions that the t violated 
Section 8(2)(1) and 2) of the Act by interfering with the admin- 
= Gate & 6 Gen Aaa oa On ee cee 
to serve as a union representative on the ag gee mg 
committee, as a trustee on a board that oversees th, welfare, 
and retirement funds, and as a delegate to the union’s national 
convention. 

Tidwell was one of 10 general foremen who reported to the 

t’s two superintendents. He was the general foreman 

over 8 to 10 foremen and exercised supervisory authority over 
about 70 oy ae and steamfitters. Tidwell served as a repre- 
sentative for the union in three different capacities, as mentioned 
above. He also had voting authority in each of these areas affect- 
ing the union’s constitution, the local’s apprenticeship program, 
and the local’s health, welfare, and retirement fund. 

The judge found that Tidwell was a supervisor and that the 
scspendanh vieleted the Act by interfuriag with the admiaietre- 
tion of the union. As part of the recommended remedy, the re- 
spondent was required to direct Tidwell to resign from his union 

itions. 
P The Board cited Lincoln Technical Institute,* stating that a 
a Se = © t + php d pm bg dpe 
sion of an administrative law judge that is not excepted to by any 
party.” 256 NLRB at 177. stated that if Tidwell had 
moved to intervene to become a party, “he would have been en- 
titled to notice of the hearing on the complaint, to an opportuni- 
ty to be heard, to notice of the decision, and to the opportunity 


7 284 NLRB No. 141 (Chairman Dotson and Members Johansen and Babson). 
* 256 NLRB 176 (1981), enfd. sub nom. Giecalone ». NLRB, 682 F.2d 427 (3d Cir. 1982). 


ceptions. 
In Member Johansen’s view, a nonparty has no right to file ex- 
ceptions to an administrative law judge’s decision. 


D. “Settlement Bar” Rule 


Bt pee Me eg Rg AOR B “settlement 
bar” under w a settlement agreement normally disposes 
of all pending issues involving presettlement conduct, does not 
extend to compliance litigation. 

In 1981, the Board found that Tocco Division of Park-Ohio 
had unlawfully transferred unit work from a plant in Ohio to a 


plant in Alabama without bar with the union, and ordered 
It to reinstitute the transf th Gee Cte plant and to o> 
ee Oe ee eee ee a ee ee oe 
cause of the unlawful er.'° The Board’s decision was en- 
forced, and a backpay was issued. Subsequently, the 
enicu itled three sbditicnel cher against Tocco Division 


other two against Ohio Crankshaft. One of those charges, involv- 
ing only Ohio Crankshaft, was settled through an informal agree- 
ment approved by the Regional Director. A consolidated com- 
plaint was issued concerning matters raised by the other two 
charges, and was pending at the time the other charge was set- 
tled. 


Park-Ohio moved for summary judgment concerning both the 


settlement by the mutual understanding of parties and thus, 
under Hollywood Roosevelt Hotel Co.,** should be dismissed. 
Concerning the backpay proceeding, the Board held that the 
settlement bar rule was not intended to encompass such actions. 
It explained that the rule was designed to bar litigation of pre- 
— conduct alleged to be unlawful, not to preciude com- 
— 1, -° where unfair labor practices alread | gpd na been 
ound. It dismissed with prejudice the portion of the 
addressed to the backpay proceeding. 


* 283 NLRB No. 82 (Chairman Dotson and Members Stephens and Cracraft). 
1® Park-Ohio Industries, 257 NLRB 413 (1981), enfd. 702 F.2d 624 (6th Cir. 1983) 
1! 235 NLRB 1397 (1978) 
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However, the Board found that ambiguities arising from both 
the language and circumstances of the settlement agreement 
made it impossible to determine whether the parties had mutually 
intended to reserve from that agreement the issues in the other 
pending cases. Accordingly, the Board denied the portion of the 
motion addressed to the pending unfair labor practice cases, 
without prejudice to the introduction at the hearing of evidence 
bearing on the intent of the parties in arriving at the settlement 


agreement. 
E, Extension of Time to File 


In P & M Cedar Products,'* the Board ruled that any extension 
6 ee ee ee een re 
END pag hh thy dy ay ay Myd D day hfe 
not enlarge the time to file cross-exceptions to an ad- 
Siticobee tow Intale Seaton 
a 2 ee Se eee S Se ee 
caeaied GE Tits Es eee aad of te to 
Before the extended period of time had 
saetants tae Tad socal on Guana Goat Gam Gn alae 
On the same date, the General Counsel, who neither requested 
nor was granted an extension of time, filed cross-exceptions and 
an answering brief. The respondent moved to strike both the 
General Counse!’s submissions on the ground that they were un- 
timely 
eS Se Se: ee ee 
egulations the only limitation on the right to file 
cross-exceptions is that the party who wishes to file cross-excep- 
tions may not already have filed exceptions. The Board further 
noted, with respect to extensions of time, that its longstanding 
policy and practice is that a request for an extension of time filed 
by one party is applicable to all parties, provided, of course, that 
the party is otherwise eligible to file the document for which the 
extension is sought. Thus, if one party filed a request for an ex- 
tension of time to file an answering brief to another party's ex- 
contionn, the Seaeé fund Gat ony eutension of tne granted ep- 
plies to all parties without regard to whether the request for an 
extension was a joint request. 
Additionally, because the filing of cross-exceptions usually, but 
not invariably, is accompanied by the filing of an answering 
brief, the Board emphasized that a request for an extension of 
time to file cross-exceptions has been construed to enlarge the 
time to file an answering brief even if the extension-of-time re- 
quest does not specifically allude to an answering brief. 


'* 282 NLRB No. 108 (Member Johansen concurred in denying the respondent's motion to strile 


the General Counsel's answering brief, but would have granted the motion to strike the Genera! Co~n- 
sel's cross-cxceptions) 
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Board found that the reverse is not true, iLe., a request for 
tension of time to file an answering brief does not enlarge 
time to file cross-exceptions. However, as it is the case with 
ee ee ee ee ee 
the Board noted that its Rules are silent 
whether an extension of time to file an answering 
enlarges the time to file cross-exceptions. Although 
General Counsel would have been better advised 
a specific request to enlarge the time to file cross- 
exceptions, under the circumstances, and given the ambiguity in 
the Rules, the Board accepted the General Counsel's cross-ex- 
so concluding, the Board stressed that in the future it 

would not accept a party's cross-exceptions in that situation. 
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petition has been filed by or or behalf of a eB ay mn 
or by an confronted with a claim recognition 
an or a labor ion. Incident to its authority to 


This chapter concerns some of the Board's decisions during 
the past fiscal year in which the general rules governing the de- 
termination of bargaining representative were adapted to novel 
situations or reexamined in the light of changed circumstances. 
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vants, or anyone employed by his or her parent or spouse, or 
persons employed by a person who is noi an employer within the 
definition of Section 2(2). These statutory exclusions have contin- 
ued to require the Board to determine whether the employment 
functions or relations of particular employees preclude their in- 
clusion in a proposed bargaining unit. 

In Anamag,' the Board found that the employer’s “team lead- 
ers” were not supervisors as defined in Section 2(11) of the Act, 
notwithstanding “the novel and rather complex conceptual 
framework within which team leaders perform their functions, a 
framework which surely was not contemplated by the drafters of 
the Act over 50 years ago.” 

The employer operated its facility under a Japanese managerial 
philosophy referred to as the “team concept.” Pursuant to this 
philosophy, employees were encouraged to participate in deci- 
sion-making with management regarding the everyday operation 
of the facility. The employer’s implementation of this philosophy 
result.d in the organization of its production employees into six 
“teams” consisting of “team members” and a “team leader,” a 
rank-and-file employee elected by a majority vote of the team 
members to serve for an indefinite period of time. There were no 
eligibility requirements or other limitations on whom the team 
members could select or remove as team ieader, and the employ- 
er had never interfered with a team’s selection of its team leader. 

The Board found that the record supported the Regional Di- 
rector’s findings that the team leaders “do not . . . possess or ex- 
ercise supervisory authority on an independent basis in further- 
ance of management’s interest,” and that “[a]ny nominal author- 
ity which [they] may possess by virtue of their elected positions 
is derived from the team’s tacit support, which can be withdrawn 
at any time.” 

The Board noted that disciplinary decisions unrelated to at- 
tendance were typically made by team consensus, and that at- 
tendance-related discipline was controlled by a highly structured 
system which virtually eliminated the exercise of discretion by a 
tean leader. Team leaders’ assignment and direction of work 
was, as found by the Regional Director, “generally routine and 
based to a large extent on the team’s production requirements.” 
Moreover, the Board found that work assignments usually were 
determined by the team as a group. Similarly, the team partici- 
pated in decisions regarding team members’ performance evalua- 
tions and in the decision-making process regarding overtime as- 
signments. 

The Board therefore concluded that “team leaders’ authority 
sufficient to warrant a finding of supervisory status is largely pre- 
empted by the decision-making power of the team members 


' 284 NLRB No. 72 (Chairman Dotson and Members Johansen, Babson, Stephens, and Cracraft). 
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and/or the presence of guidelines issued by the Employer with 
respect to several personnel functions.” 


2. Health Care Employees 


In St. Vincent Hospital,* the Board announced that, during the 
pendency of its rulemaking proceeding on the subject of appro- 
priate bargaining units in the health care industry,* it would con- 
tinue to apply the “disparity-of-interests” test for making unit de- 
terminations in that industry.* 

The Board acknowledged that its decision to continue to apply 
the disparity-of-interests test might place it in conflict to some 
extent with Electrical Workers IBEW Local 474 v. NLRB,® in 
which the D.C. Circuit denied enforcement of the Board’s deci- 
sion in St. Francis II. In that case, the court of appeals found that 
the Board erred by interpreting the 1974 amendments to the 
Act® as mandating the use of the disparity-of-interests standard, 
and that the standard entailed the implicit presumption that only 
two health care units—all professionals and all nonprofession- 
als—are appropriate. The court also indicated that the Board 
should not have relied on the legislative history of the 1974 
amendments, which contained several expressions of Congress’ 
concern that the Board avoid proliferation of health care bar- 
gaining units, because Section 9(b) of the Act was not amended 
in 1974, and therefore the Board’s unit certification standards 
were not changed by the amendments. 

The Board explained, however, that it did not view the dispar- 
ity-of-interests standard as mandated by the 1974 amendments, or 
as entailing an implicit presumption that only two units are ap- 
propriate in the health care industry.’ Instead, the Board ex- 
plained, the disparity-of-interests test was adopted in the exercise 
of the Board’s discretion, which had properly been informed by 

’ inclusion of several provisions in the 1974 amendments 
designed to forestall work stoppages in the health care industry, 
as well as by the congressional admonition against unit prolifera- 
tion in that industry. The Board also st that under the dis- 
parity-of-interests test it analyzed the same “community-of-inter- 
ests” factors that are used in making unit determinations in other 
industries, but that it required more in the way of differences be- 
tween the employees in the unit requested and those in an overall 
unit to grant a separate unit in the health care industry than it 


® 285 NLRB No. 64 (Chairman Dotson and Members Johansen, Babson, Stephens, and Cracrafi). 

* See the Board's Notice of Proposed Rulemaking, 52 Fed. Reg. 25142 (July 2, 1987). Chairman 
Dotson and Member Johansen, although concurring with the majority in St. Vincent Hospital, did not 
consider rulemaking to be an appropriate or effective exercise of the Board's authority in this class of 
decisions. 

* The disparity-of-inte rests test was set forth in St Francis Hospital, 271 NLRB 948 (1984) (St Fran- 
cis 11). 

* 814 F.2d 697 (D.C Cir. 1987). 

* Pub. L. 93-360, 8f Stat. 395 (July 26, 1974). 

See, e.g., Souther Maryland Hospital, 274 NLRB 1470 (1985) (separate unit of technical employees 
found appropriate). 
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would require elsewhere. The Board thus explained that it had 
not abandoned the traditional community-of-interests standard in 
formulating the disparity-of-interests test, but had merely modi- 
fied the former standard, in the exercise of its discretion, to give 
effect to the congressional admonition against health care unit 
proliferation. 

Applying the disparity-of-interests standard to the facts of the 
case, the Board found that there did not exist “sharper than usual 
differences” between registered nurses and other professional em- 
ployees of the hospital. Accordingly, the Board held that a sepa- 
rate unit of registered nurses did not constitute an appropriate 
unit, and that the smallest appropriate unit was one consisting of 
all of the hospital’s professional employees. ® 

In Manor Healthcare Corp.,® the Board reaffirmed its tradition- 
al view that, despite congressional admonitions to prevent prolif- 
eration of bargaining units in the health care industry, there is a 
rebuttable presumption that single-facility units are appropriate in 
this industry. Here, the union sought a unit encompassing essen- 
tially all nonprofessional employees at one of the employer’s 
three Baltimore-area convalescent homes. The employer con- 
tended that the smallest appropriate unit included employees em- 
ployed at all three of its Baltimore-area convalescent homes, 
even though the other two were 10 and 13 miles distant, respec- 
tively, from the single facility sought. 

The U.S. Courts of Appeals for the Second and Tenth Circuits 
had previously rejected the Board’s application of the single-fa- 
cility presumption in this industry.'° The courts had held that 
the Board erred in concluding that the congressional intent re- 
garding undue proliferation had no bearing on questions of a 
health care unit’s geographical scope. In reaffirming the validity 
of its traditional rebuttable presumption, the Board acknowl- 
edged the overbreadth of its previous pronouncement, and decid- 
ed that considerations of antiproliferation were properly to be 
considered along with other factors in a party’s rebuttal of the 
presumption of single-facility appropriateness. The Board rea- 
soned, however, that the congressional concern over prolifera- 
tion was directed primarily at the question of multiple bargaining 
units within a single facility and did not generally outweigh the 
Board’s long-held and court-approved principle of single-facility 
appropriaieness as applied in a number of other industries. In its 
view, nothing about the health care industry made it unique with 
respect to the likelihood of the spread of work stoppages or 
other disruptions because of single-facility units. Rather, the 
Board foresaw, if anything, a greater risk of an areawide disrup- 


* See, ¢.g., North Arundel Hospital Assn., 279 NLRB 311 (1986). 

* 285 NLRB No. 31 (Chairtnan Dotson and Members Johansen, Babson, Stephens, and Cracraft). 

1© Long Island Jewish-Hillsid: Medical Center v. NLRB, 685 F.2d 29 (2d Cir. 1982); Prebyterian/St 
Luke's Medicai Center v. NLRB, 653 F.2d 450 (10th Cir. 1981). 
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tion of the delivery of health care services if the bargaining unit 
were broader. 

Based on the facts presented in this case, including the geo- 
graphical separation of the facilities, the minimal interchange of 
employees and patients between facilities, the lack of functional 
integration, and the autonomous day-to-day administration of 
labor matters at each facility, the Board found that the presump- 
tion of single-facility appropriateness had not been rebutted. 


3. Hotel Engineering Unit 


In Omni International Hotel,'* the Board held that the peti- 
tioned-for unit of the hotel’s engineering department employees 
was an appropriate unit for bar 

The majority of Members Babson, Stephens, and Cracraft 
found that the record contained “no compelling facts which 
would mandate a finding that the smallest appropriate unit must 
include all employees of the hotel.” Noting it was “beyond 
peradventure that the Act allows a union to petition for an ap- 
propriate unit,” the majority concluded that the unit sought was 
appropriate, relying on the engineering department employees’ 
separate supervision and unique skills; the absence of permanent 
or temporary interchange between engineering department em- 
ployees and other hotel employees; the prevailing areawide pat- 
tern of bargaining, which revealed separate engineering depart- 
ment units at “virtually all” major Detroit metropolitan area 
hotels; and the fact that engineering department employees 
earned the highest hourly wage among the hotel’s nonsuperviso- 
ry employees. 

Chai: man Dotson and Member Johansen, dissenting, believed 
that the petitioned-for unit did not constitute a separate appropri- 
ate bargaining unit. They noted that the a department 
employees did not constitute a craft unit, frequent day-to- 
day contact with other hotel employees, and, although having 
separate immediate supervision, were jointly supervised at a 
higher level with employees in six other job classifications. The 
dissent further noted that all hotel employees were paid on an 
hourly basis, enjoyed the same fringe benefits, and were subject 
to the same work rules and personnel policies. 


4. Auto Service Technicians 


In Dodge City of Wauwatosa,'* the Board considered the ap- 
propriateness of a unit limited to the employer’s service techni- 
cians (mechanics) at its automobile dealership. In so doing, the 
Board found that the petitioned-for employees constituted a craft 


1! 283 NLRB No. 73 (Members Babson, Stephens, and Cracraft; Chairman Dotson and Member 
12 282 NLRB No. 71 (Chairman Dotson and Members Babson and Stephens; Member Johansen 
concurring). 
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unit which could be represented in a separate collective-bargain- 
ing unit. 
The Board found that the employer’s mechanics were “a dis- 
tinct and homogeneous group of highly trained and skilled crafts- 
men who are primarily engaged in the performance of tasks that 
are not only different from the work performed by the other 
service department employees [body shop and parts department], 
but that require the use of substantial specific craft skills, as well 
as specialized tools and equipment’; and that such training and 
skills set the mechanics apart from the rest of the service depart- 
ment employees. !* 
The Board distinguished Austin Ford,'* in which all the em- 
ployees in the service department and exercised the 
skills of automobile mechanics and functions they performed 
were related to automobile repair, and noted that in the instant 
case, unlike the situation in Austin Ford, the lines of demarcation 
between employee classifications were clear. Further, the Board 
noted that it had not determined per se that the only appropriate 
unit in this industry must include all of the employees of an em- 
ployer’s service department, but that it had consistently found 
that mechanics possessing skills and training unique among other 
employees constitute a group of craft employees within an auto- 
motive or motor service department which, if requested, may be 
represented in a separate unit.'® 
Member Johansen, concurring, agreed that the unit of auto 
shop employees was an appropriate unit based on general com- 
munity-of-interests principles, but he did not rely on a specific 
ing that the auto shop constituted a “craft unit.” He found 
that employees possessed a distinct community of interests 
as they learned and exercised specialized mechanical skills, they 
worked in a separate location, and they enjoyed limited work 
contact with employees of other departments. 


B. Merger of Units 


In Wisconsin Beil,'® the Board held that when an employer 
and a union have agreed to merge separately certified or recog- 
nized units, the larger, merged unit is the only unit appropriate 
for purposes of a representation election. 

The employer and the union had been to a series of col- 
lective-bargaining contracts since 1974. In Repeaber 1984, the 
union was certified as the collective-bargaining representative for 
a unit of eight of the employer’s commercial employees. By prior 
agreement the employer and the union, the parties’ 1983 


1® See Taylor Bros. 230 NLRB 861 (1977); International Harvester Co., 119 NLRB 1709 (1958). See 
also Mallinckrodt Chemical Works, 162 NLRB 387 ('966); E 1 du Pont & Co., 162 NLRB 413 (1966). 

** 136 NLRB 1398 (1962). 

*® 282 NLRB No. 71, slip op. at 5 fn. 6. 

*® 283 NLRB No. 179 (Members Johansen and Babson, Chairman Dotson dissenting). 
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contract was then amended by letter to include these employees 
in the overall commercial workers unit. 

On May 22, 1986, a representation petition was filed, request- 
ing a decertification election in a unit limited to the eight-em- 
ployee unit organized in September 1984. The Regional Director 
dismissed the petition on the grounds that the merger of the two 
units rendered the petitioned-for unit inappropriate for purposes 
of a decertification election. The Board majority affirmed this 
decision, citing Gibbs & Cox,'* which had recently affirmed the 
Board’s merger doctrine. The merger doctrine provides that an 
employer and 8 union Can agres to merge soparstely certified or 


“aan Hen deena, Gatees tee tee cai’ ad- 
herence to the merger doctrine “callously ignores the specific 
right of employ ees to reject or change their bargaining represent- 
ative.” The situation in Wisconsin’ Bell, the Chairman stated, 


“clearly illustrates the inherent unfairness of the employ- 
- ee ae fate in the hands of the Employer and 
the Union.” Chairman 2 citing his and 


Kae a enpuehe representative remain appropriate wher 
the time came to reject or change that bargaining representat,.« 


Accordingly, the Chairman would have reversed the Regwnaé 
Director’s dismissal of the petition and ordered an Tictice ¢ 
held in the petitioned-for unit. 

yt nyt Machine & Engineering,'* a Board majority hela *. 

resented group was accreted to a larger represent 
ed when the two groups were merged. 
employer consolidated its operations such that approxi- 
mately 20 unrepresented employees were merged into a single 
productive entity with a represented group of approximately 50 
employees. The Board majority found, citing Central Soya Co.,'* 
that accretion had occurred because the represented group con- 
stituted a majority of the work force, and the employees used the 
same skills and worked on the same projects under the same su- 
and the same terms and conditions of employment. 

Accordingly, the majority, finding no question concerning rep- 
resentation, denied the employer’s request for review of the Re- 
gional Director’s dismissal of the RM petition. 

Chairman Dotson, in dissent, believed that the represented 
SS SS Se a ee eo eee 
concerning representation Chairman would have applied 


17 280 NLRB 953 (1986). 
'® 282 NLRB No. 172 (Members Johansen and Stephens; Chairman Dotson dissenting). 
'® 281 NLRB No. 173 (Oct. 21, 1986). 
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the same standard as the Board requires when two groups of rep- 
resented employers are merged, citing Martin Marietta Chemi- 
cals.*° Chairman Dotson would have, therefore, ordered an elec- 
tion. 


C. Unit Clarification 


In Batesville Casket Co.,2 the Board considered the question 
of whether the existing single unit of employees of Batesville 
Casket Company, Inc. and Hill-Rom Company, Inc. should be 
clarified to constitute two separate units. In so doing, the Board 
found that the Regional Director had properly applied the prin- 
ciples set forth in Rock-Tenn Co.** to the facts of the instant 
case, and it affirmed the Regional Director’s dismissal of the peti- 
tion. 

In Rock-Tenn, the Board clarified the existing multiplant unit 
to constitute two separate single-plant units when recent, substan- 
tial changes in the organizational structure and operations of the 
two plants had occurred which negated any community of inter- 
ests that may have existed previously among employees of the 
two plants. Thus, in that case the Board found that “compelling 
circumstances” existed for disregarding the bargaining history on 
a two-plant basis, and that the historical unit no longer con- 
formed reasonably well to the normal standards of appropriate- 
ness.2* In the instant case, the Board found that the only signifi- 
cant operational changes involving the existing unit occurred 
nearly 30 years ago, and that the creation of separate personnel 
or human resources departments occurred over 10 years ago. 
Further, the Board found that the same employees continued to 
perform the same functions in the same locations under the same 
immediate supervision, and that the changes have had no practi- 
cal effect at all on several significant areas of personnel policy or 
labor relations because the parent company (Hillenbrand Indus- 
tries) remained directly involved with hiring, grievances and ar- 
bitration, and the actual negotiation and execution of all collec- 
tive-bargaining agreements. 

The Board concluded that although the two companies func- 
tioned separately and autonomously in many respects, there con- 
tinued to exist a high degree of commonality due to the relation- 
ship of the parent company to its subsidiaries and the long histo- 
ry of bargaining as a combined unit; and, unlike Rock-Tenn, there 
had been no recent, significant changes in the companies’ oper- 
ations. The Board also noted that at no time before the instant 


*° 270 NLRB 821 (1984). 
#1 283 NLRB No. 118 (Members Johansen, Babson, Stephens, and Cracraft; Chairman Dotson dis- 


#2 274 NLRB 772 (1985), 
*3 Id. at 773. 
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petition was filed did either party seek to modify the existing unit 
or split it into two units. 

Chairman Dotson, dissenting, would have clarified the two- 
plant unit to constitute two separate units, as he found it clear 
that the historical (combined) vat was no longer riate 
when measured against the Board’s usual standards. Moreover, 
he found it immaterial that the changes which occurred in this 
case were not recent, as these changes did take place and they 
had negated the community of interests which once existed be- 
tween the employees of the company, and had rendered a com- 
bined unit inappropriate for the purposes of meaningful and ef- 
fective collective bargaining. 

In Super Valu Stores,** a Board an employer’s 
Brakes Boulevard taity or com 

righton Boulevard mare BF nmcnag Mpeg by = nm Be 


employees constituted an accretion to the existing Brighton unit 
that the Board should defer to an arbitrator's award applying 
the collective-bargaining agreement to the Aurora employees. 
The Colorado division of the employer, a wholesale distributor 
of grocery and household products to retail stores in that State, 
operated a wholesale grocery warehouse on Brighton Boulevard 
in Denver and a general merchandise warehouse in Aurora. Gro- 
cery and general merchandise items had historically been stocked 
at the Brighton warehouse, but the general merchandise oper- 
ation had been virtually eliminated when the employer purchased 
this warehouse in 1982. The union had represented the employ- 


employer and the union became parties to successive collective- 
bargaining agreements covering employees working there. Subse- 
— the employer was required to establish a general mer- 

handise operation in order to acquire a major customer. Al- 


though i initially supplied general merchandise orders from its 
Nebraska facility, the employer later decided to establish 
a general merchandise within the Colorado division be- 


cause of inconsistent late deliveries from the Nebraska facili- 
ty. It then opened the Aurora warehouse, which was located ap- 
proximately 10 miles from the Brighton warehouse, but it did not 
any Brighton unit employees to staff the facility. The em- 
ployer also refused to apply the existing collecti 
it to the employees at the new facility. After the union 
filed a ance, the arbitrator sustained the union’s position and 
cael te employer to apply the collective-bargaining agree- 
ment to the Aurora warehouse. Although the employer initially 
complied with the arbitrator’s award and transferred several 
Brig ton unit employees to the Aurora warehouse, it then decid- 


*¢ 283 NLRB No. 24 (Chairman Dotson and Members Babson and Stephens). 
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ed to contest the award by returning the transferred employees 
to the Brighton facility and filing the unit clarification petition. 
The Board, inter alia, rejected the union’s contention that it 
should defer to the arbitrator's award applying the collective- 
bargaining agreement to the Aurora facility and therefore find 
that unit clarification was inappropriate. Citing Marion Power 
Shovel Co.*® for the proposition that the Board alone must re- 
solve questions involving clarification of a bargaining unit, the 
Board concluded that deferral was not appropriate as the 
Reais sullen bad Gansta 0 Gian af Gaataes 00 aly 
ai: existing unit. Consequently, the Board decided that the arbi- 
trator’s decision did not preclude its determination of whether to 
clarify the unit. 

The Board also rejected the union’s argument that the employ- 
ees at the Aurora warehouse constituted an accretion to the ex- 
isting Brighton unit. Pursuant to Safeway Stores,**® the Board 
finds a valid accretion “only when the additional employees have 
little or no separate group identity . . . and when additional 
employees share an overwhelming community of interest with 
the isting unit to which they are accreted.” The union had 
argued that Aurora employees shared such a requisite com- 
munity of interests with the Brighton employees by pointing to 
the following factors: the integrated operation of the two ware- 
houses to fill customer orders; the similarity in working skills and 
functions of the employees at both warehouses; the contact be- 
tween the Brighton unit driver and the Aurora warehouse em- 
ployees; the bargaining history whereby the bargaining unit em- 
ployees had historically handled general merchandise; and the 
close proximity of the two facilities. Although acknowledging 
that these factors arguably weighed in favor of an accretion, the 
Board found that other factors were neutral or in the 
other direction. Following its carlier decision in owne Ford 
Sales,?* the Board concluded that two other factors—degres of 


hange and common y militat- 
feat a tee The Board fount found thet the 


Soa tanetel 6 aiid teak of aiadhann of endianae tama 
the two facilities, except for the 2-week period in which the em- 
ployer had complied with the arbitration award, and the absence 
of common day-to-day supervision between the two facilities. 
Accordingly, it concluded that the Aurora employees did not 
constitute an accretion to the existing Brighton unit. In light of 
this conclusion and its finding that the parties had not agreed to 
include the Aurora employees in the Brighton unit under the 
terms of the collective-bargaining agreement, the Board granted 
the petition to clarify the unit. 


** 230 NLRB 576 (1977). 
** 256 NLRB 918 (1981). 
#7 270 NLRB 311 (1984). 
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D. Amendment of Certification 


In Hammond Publishers,** a Board panel affirmed the Region- 
al Director’s amendment of certification substituting the name 
“Hammond Unit of the Chicago N Guild” for “The Or- 
ganization of Newspaper Employees” (ONE) asthe certified col 

ive-bargaining representative of a unit of the employer's em- 
ployees. 

ONE was a small independent union representing approximate- 
on © Se ee: Se Following a decision of 
ONE'’s executive board to iati i iti 
Chicago Newspaper Guild, an affiliation election was scheduled. 


and posted on union bulletin boards on the employer’. » <taises. 
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cerning 
petition, Board shall resolve it a secret-ballot elec- 
tion. The election details are left to the . Such matters as 
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sentative. Any party to an election who believes the stand- 
ards have not been met may file timely objections to the election 
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signed a stipulation specifying that the election would be held on 
the date in question. The Board also rejected the employer’s as- 
sertion that the low voter turnout warranted setting aside the 
election. 

The emplover provided services to senior citizens in their 
homes. Its employees reported for work at a central location 
only for training sessions scheduled approximately every 3 
months. The employer initially requested the Regional Director 
to schedule the rerun election to coincide with one of the re 
training sessions, but subsequently signed a stipulation 2 
a different date. The tally of ballots for the rerun election 
showed that, of approximately 417 eligible voters, 47 cast ballots 
i and 36 against, the petitioner. There where six challenged 
ballots. 

‘The Board majority found that, although the employer con- 
tended the election date made it inconvenient and difficult for 
employees to vote, it alleged no facts that the election date pre- 
vented employees from voting. Although the majority observed 
that ensuring maximum voter participation is desirable, it held: 


But where the election has gone ahead pursuant to the ) ney 
stipulation, however reluctant, and it does not appear that the 
election arrangements were such that employees were prevent- 
ed from voting, we see no basis for permitting the unsuccessful 
party to attack tle election on the basis of a condition to 
which it stipulated. 


The majority found that entertaining postelection proceedings 
on whether stipulated election conditions would ensure maximum 
voter participation would not serve the interests of “some degree 
of finality to the results of an election,” quoting from Versail 
Mfg.*° The majority concluded that the Regional Director prop- 
erly relied on the parties’ stipulation to find that the election 
schedule “provided voters with notice and an opportunity to 
vote.” 

The majority also held that the low voter participation in the 
election did not invalidate the election results. The majority 
quoted Lemco Construction*' for the proposition that the Board 

“abandon[ed] any analysis dependent on a numerical test to de- 
termine the validity of a representation election.” 

Chairman Dotson, dissenting, wou:d have found that the Re- 
gional Director’s refusal to schedule the election on the same day 
as a mandatory training session un.easonably denied employees 
“their single best opportunity to vote.” He stated that the special 
circumstance of employees coming together only at the 
sessions clearly warranted special provisions in scheduling the 
election to ensure maximum voter participation. The Chairman 
also would have found that the employer’s reluctant acquies- 


*° 212 NLRB 592, 593 (1974). 
*! 283 NLRB No. 68. 
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cence in the election date did not rectify “the fundamental 
w done to the unit employees here.” Accordingly, he would 
have set aside the election and directed that another election be 
conducted. 

F. Election Objections 


An election will be set aside and a new election directed if the 
election campaign was accompanied by conduct which the 
Board finds created an atmosphere of confusion or fear of repris- 
als, or which interfered with the employees’ exercise of their 
freedom of choice of a representative as guaranteed by the Act. 
In evaluating the interference resulting from ific conduct, the 
Board does not attempt to assess the actual effect of the conduct 
on the employees. Instead, the Board determines whether it is 
reasonable to conclude that the conduct tended to prevent the 
free expression of the employees’ choice. In making this evalua- 
tion, the Board treats each case on its facts, taking an ad hoc 
rather than a per se approach to a resolution of the issues. 

i ing is permissible under the Act. However, the 
Board may invalidate the result of a representation election if the 
eee See See SY 8 pay See See 6 Cee 
impact. In other words, the employer or the union may attempt 
to influence the votes of the employees; they may not, however, 
attempt to coerce the voters so as to deprive them of their free- 
dom of choice. 

During an election campaign, the employer or the union might 
employ many forms of conduct in an attempt to influence the 
votes of the employees. In some election campaigns, the parties 
threaten ir — heey Be gn — Ay with the 

ise of benefits, or solicit their support th i - 
Gaon ¢ of law or fact. In several sdentiicen i t cases Soclted Gusiae 
the report year, the Board considered allegations involving cock 
of these types of preelection conduct. 

The Board evaluates the permissibility of electioneering tactics, 
including threats, in terms of whether the conduct tended to pre- 
vent free employee expression. 

In Cal-Western Transport,*® the Board decided on its own 
motion to reconsider its earlier decision in this proceeding (279 
NLRB No. 115 (May 9, 1986) (not reported in Board volumes)), 
and abandoned the previously drawn distinction between 
“major” and “minor” supervisors with respect to evaluating the 
coercive impact of preelectic_, prounion supervisory conduct. 

Cal-Western Transport involved an individual named Kuyper, 
who was working as a dispatcher for the employer. Kuyper was 
involved with the union’s initial organizing drive and solicited 
employees to sign authorization . An election was held on 


** 283 NLRB No. 66 (Chairman Dotson and Members Babson and Stephens). 
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August 5, 1983, which resulted in 12 votes cast for, and 6 votes 
cast against, the union, with 8 challenged ballots. The company 
filed objections to the election, alleging, inter alia, that “supervi- 
sory taint” was present during the organizing drive through 
Kuyper’s participation. The hearing officer overruled this objec- 
tion, finding that Kuyper was a minor supervisor and therefore 
his involvement with the campaign was not coercive. 

The Board agreed with the hearing officer’s determination that 
Kuyper’s conduct was not coercive. In doing so, however, the 
Board indicated that it would no longer rely on the characteriza- 
tion of a supervisor as major or minor, but would instead evalu- 
ate the supervisor’s ability both to reward and to retaliate against 
employees when determining the effect of his or her prounion 
conduct. 

Upon a close scrutiny of Kuyper’s duties, the Board concluded 
that he had neither the power to reward employees nor the 
power to retaliate against them. In addition, the Board noted 
that, although Kuyper may have been influential in starting the 
union drive, there was no evidence that he had engaged in any 
significant prounion conduct after the petition was filed. More- 
over, the Board noted that there were no allegations that Kuyper 
had threatened employees in any way or had promised any re- 
wards to enlist support for the union. Based on these factors, the 
Board concluded that the employer’s objection had been proper- 
ly overruled, and that the issuance of the Certification of Repre- 
sentative was appropriate. 

In Duralam, Inc.,** a panel majority overruled the employer’s 
objection involving threats of violence made by union supporters 
that were directed mostly at specific individuals, were not re- 
peated by the union supporters who initially uttered them, were 
disseminated within the unit but were not repeated at or near the 
time of the election, were partially neutralized, and were not ac- 
companied by acts of violence. 

Specifically, the Board considered preelection remarks made 
by three prounion employees. The Board found that Kartes’ 
statement to Mischler that the latter would get his “nose nipped” 
if he did not vote for the union was withdrawn. The Board fur- 
ther found that Burr’s statement advocating violence, made at a 
union meeting, was neutralized by the admonition of the union 
organizer. Additionally, regarding Burr’s statement to Heenan 
that Heenan would be “dead meat” if he did not vote for the 
union, the Board found that Heenan himself used the phrase 
“dead meat,” which was representative of the rough banter that 
went on at the plant. Regarding Mohnen’s remarks to Sherwood 
that if the latter crossed a picket line he would have his knees 
broken and Mohnen would bring in his rifle and hire employee 
Zuiches’ motorcycle gang to break some bones, the Board found 


#8 284 NLRB No. 125 (Members Babson and Stephens; Chairman Dotson dissenting). 
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that the conversation was part of an ongving “debative” relation- 
ship between Mohnen and Sherwood. The Board further found 
that, although disseminated, the remarks were neutralized by the 
dissemination of a statement that there was no basis for the mo- 
torcycle reference. Finally, the Board found that Mohnen’s com- 
ment to Kwiatkowski that “we will take care of you” or “we 
will remember you” was ambiguous, and was not linked to any 
reference to violence. Recognizing that the tally was close, the 
Board, citing John M. Horn Lumber Co.,** nevertheless found 
that, whether viewed individually or cumulatively, the threats 
did not create a general atmosphere of fear and reprisal render- 
ing 2 free choice in the election impossible. 

his dissent, Chairman Dotson, citing RJR Archer, Inc.,*® 
stated that the threats of violence were intensified because the 
unit of some 45 employees was small and the tally was close, the 
union winning the election by a vote of 24 to 21. Although rec- 
re) that one threat was withdrawn and one reference to vi- 
olence was countered by a union agent, he found that in all other 
pote Gb Sree were Sees SRS Wine Coneneines antes 
the unit employees. Referring ey RB He gg atmosphere of 
threats of physical harm that Chair- 
man Dotson concluded, “To permit this election t0 stand is to 
abdicate the Board’s statutory duty to establish normative stand- 
ards which discourage violence in the labor relations context.” 


G. Agency Status of Card Solicitors 


In Davian Engineering,*® the Board held that “in the absence 
of extraordinary circumstances, employees who solicit authoriza- 
tion cards should be deemed special agents of the union for the 
limited purpose of assessing the impact of statements about union 
fee waivers or other purported union policies that they make in 
the course of soliciting.” 

This was a supplemental decision in which the Board vacated 
an earlier Decision and Order*’ and a Certification of Represent- 
ative.*® The Board took this action because it determined that 
the agency status of authorization card solicitors was a “trou- 
bling and recurring” question which had “all too frequently been 
presented to the Board.” 

Applying its new standard, the Board determined that four 
employees who solicited authorization cards were special agents 
of the union. As all four had made improper fee-waiver state- 
ments, their statements were imputable to the union. The state- 
ments therefore tainted the outcome of the election, requiring a 
second election. 


#4 280 NLRB 593 (1986). 

** 274 NLRB 335 (1985). 

** 283 NLRB No. 124 (Chairman Dotson and Members Johansen, Babson, and Stephens). 
*? 265 NLRB No. 66 (Dec. 6, 1982) (not reported in Board volumes). 

** 262 NLRB 850 (1982). 
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year 1987 which involved novel questions or set that 
may be of substantial importance in the future of 
the Act. 


' Violations of these types are discussed in subsequent sections of thes chapter 
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a. Concerted Nature of Activity 


In Salisbury Hotel,* a Board panel adopted, under a somewhat 
different rationale, the administrative law judge’s finding that the 


concerted activity as the call ically grew out of the - 
ees’ concerted efforts and [was] ore a ‘continuation’ of that 
concerted activity.”*® 

Chairman Dotson, with the majority's 
finding that Resnick’s call to the Labor t constituted 
concerted He believed that the record failed to establish 
that Resnick’s call was engaged in with or on the of 


concerted. 

In Every Woman's Place,’ a Board panel adopted the adminis- 
seed comdelll ead’ Glas op Taateaad ot Eeaaion 
tected concerted activity when she telephoned the t 
of Labor and the employer violated Section 8(a)(1) by laying her 
off for her actions. 


Industries, 281 NLRB No. 118 (Sept. 30, 1986). 
Industries, 268 NLRB 493, 497 (1984) (Meyers 1), remanded sub nom. Prill » NLRB, 755 
F.2d 941 (D.C. Cir. 1985), cert. denied 474 U.S. 948 (1985) 

No. 101, 
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* Interboro Contractors, 157 NLRB 1295 (1966), enfd. 388 F.2d 495 (2d Cir. 1967) 
*© 283 NLRB No. 123, slip op. at 6 
'! 285 NLRB No 67 (Members Johansen and Babson, Chemrman Dotson dissenting) 


was protected concerted activity. The majority, with 
their colleague, stated that the Section 7 nght to strike 


In Brunswick Food & Drug,** the Board considered whether an 
employer's and of an employee for engag- 


** 370 U.S. 9 (1962) 
'* 284 NLRB No 78 (Members Johansen and Stephens, Chairman Dotson dissenting) 
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its deli restauran; was not so serious and compelling a provoca- 


did not violate the Act because the 
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** 146 NLRB 770 (1964), enf denied 344 F 2d 6/7 (8th Cir 1965). 

** 257 NLRB W4 (1981), enid 691 F 2d 1113, 1140-1141 (4th Cir, 1982) 

'* Anserphone, Inc. + NLRB, 632 F 2d 4 (6th Cir. 1980), denying eof of 236 NLRB 931 (1978) 
Dayton Typographical Service + NLAB, 778 F 2d 1188 (6th Cir 1985), denying eof of 273 NLRB 1205 
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Chairman Dotson concurred in the result “only on the basis 
that, in the context of the stipulated facts, the statement that em- 
ployees ‘can expect to be subpoenaed as a witness in a federal 
proceeding’ can reasonably be construed as a statement of an in- 
tention on the part of the Employer to involve employees in the 
inconvenience of ‘a federal proceeding’ without lawful and 
proper cause as retaliation for signing a card.” He added that this 
was particularly true in view of the fact that the identity of card- 
signers is not revealed as a result of legal processes in the usual 
course of representation proceedings, but that “[a]s a practical 
matter employees cannot sign cards with the assurance that their 
identities will not be disclosed.” 

3. Employee Access 


In Fairmont Hotel,?* the Board addressed conflicts between 
employees’ Section 7 rights and their employer’s property rights. 
The Board first reviewed the Su jupreme Court’s decisions in 
NLRB vy. Babcock & Wilcox Co.,2* Hudgens v. NLRB,?* and 
Sears, Roebuck & Co. v. San Diego ‘County Council of Carpenters?® 
and its own decision in Giant Food Markets.** The Board then 
found that in cases posing a conflict between Section 7 rights and 
property rights, the Board’s first task is “to weigh the relative 
strength of each party’s claim.” The Board further stated that 
after conducting such a weighing: 


If the property owner’s claim is a strong one, while the Sec- 
tion 7 right at issue is clearly a less compelling one, the prop- 
erty right will prevail. If the property claim is a tenuous one, 
and the Section 7 right is clearly more compelling, then the 
Section 7 right will prevail. Only in those cases where the re- 
spective claims are relatively equal in strength will effective al- 
ternative means of communication become determinative. 


The Board further enumerated factors that might affect the 
relative strength or weakness of an asserted property right or an 
asserted Section 7 right. It noted that the owner of “a single 
store surrounded by its own parking lot provided exclusively for 
the convenience of customers will have a significantly more 
compelling property right claim” than will “the owner of a large 
shopping mall who allows the general public to utilize his prop- 
erty without substantial limitation.” 

As to Section 7 rights, the Board observed that “organizational 
rights and the right to engage in primary economic activity at 
the situs of a dispute may be viewed as more compelling than 


#3 282 NLRB No. 27 (Chairman Dotscn and Members Johansen and Babson; Member Ster hens 
concurring). 

#4 351 U.S. 105 (1956). 

#8 424 U.S. 507 (1976). 

#® 436 U.S. 180 (1978). 

#* 241 NLRB 727 (1979). 


Applying this analysis to the facts of the case, the Board con- 
cluded that Fairmont did not violate Section 8(a)(1) by ordering 
off its property three nonemployee union officers who had been 
Gntributing hendeels to guests of the Rotel on the hotel's font 


were more compelling than were the Section 7 rights asserted by 

The that Fairmont was a large luxury 

and the steps on which the union officers distributed hand- 

to the main hotel entrance and were used only by pa- 

entrances Further, Fairmont had a valid interes in mi 
en 


a higher standard of care 
ior tals tlcde Gan oe Gale Ger Gane elbdan oette 
accommodations. Based on these factors, the Board found that in 
its front steps, Fairmont was as- 


The Board found that the Section 7 right asserted by the union 
was of more limited significance. It noted that, while protected, 
area-standards activity lacks a vital link to the employees located 
on the targeted ony 4 property and that this was particular- 
ly true in this case, as the handbilling was not carried out at the 
y of the employer with which the union had the area- 
standards dispute, Bakers of Paris, but, rather, at the property of 
Fairmont, which simply received supplies from Bakers of Paris. 
Thus, the Board observed: 


[T]he Union's activity here was carried out at the property of 
an employer with which the Union had no primary dispute, 
not even an area-standards one, and the employees of which 
stood to reap no benefit, not even an incidental one, if the 
Union achieved its ultimate objective of improved wages for 
the employees of Bakers of Paris. 


The Board concluded that, as the property rights asserted by 
Fairmont far outweighed the Section 7 rights asserted by the 
union, Fairmont did not violate the Act by excluding the hand- 
billers from its property. Because the rights asserted by Fairmont 
and the union were not relatively equal, the Board found it un- 
necessary to consider the availability of reasonable alternative 
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means by which the union could have « :nmunicated its message 
to its intended audience. 
In his concurring opinion, Member Stephens stated that he 


the products of the primary employer, Bakers of Paris, or even 

that Fairmont was a principal customer of this bakery. As it was 

not shown that the union would not be able substantially to 

Carry out its ange Canaan soviet Goons Leacans on ate 

near the premises of other customers of Bakers of Paris, 

ember Stephens concluded that he would not find the union’s 
Section 7 rights to outweigh Fairmont’s property rights. 

spital vislated Section 8(@X(1) and (3) by maints 1 held that the 
ital violated Section 8(a)(1) and (3) by maintaining a rule de- 
nying off-duty aes « entry to the hospital facility and by is- 

written warnings and suspending employees pursuant to 
rule for distributing union literature in outside nonwork areas 
when the disciplined employees were not scheduled to work. 

The hospital maintained a rule prohibiting employees from en- 
tering or remaining on hospital premises during off-duty hours 
and requiring them to report for and leave duty within 5 minutes 
of their scheduled worktime. Several employees who were not 

scheduled to work or who arrived 20 minutes before starting 

time Gutributed union literature in nonwork areas outside the fa- 
cility.. The respondent ordered them to leave and also issued 
them written warnings that they had violated the rule and their 
jobs were in jeopardy. 

A few days later, two employees again distributed union litera- 
ture in outside nonwork areas when they were not scheduled to 
| ae The respondent suspended them for 3 days for violating 
the 

An employer may not deny Kent Mey loyees entry to out- 
side nonwork areas of its premises, unless employer provides 
an adequate business ustification. Therefore, the respondent's 
rule was invalid, unless it could show legitimate business consid- 


quate factual basis for the assertion, e.g., the parties’ stipulation 
did not show that patients frequented the outside nonwork areas. 
Therefore, the Board majority concluded that the respondent 
violated Section 8(a)(1) by maintaining the rule and by issuing 
written warnings for distributing union literature in outside non- 
work areas when the distributors were not scheduled to work. 


** 285 NLRB No. 136 (Members Johansen and Stephens; Chairman Dostson dissenting). 
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The majority also concluded that the respondent violated Section 


8(a(3) by suspending employees for distributing union literature 
in outside nonwork areas when they were not scheduled to 
a. 


Chairman Dotson dissented. He reasoned that an off-duty em- 
ab rate tir Eanes aan 


that no adequate alternative means of communication oe 
which the General Counsel failed to show. 


4. Discharge of Supervisor 
In Pontiac . thic Hospital,** the Board found that an em- 
yer did not Section 8(a)(1) by discharging a supervisor 


of het failure Yo support management action amounting 10 a 
unfair labor 


yee, 

supervisor informed the director of nursing that she did not sup- 
port the gy AS discharge - @ pe and may ey C2. 
was wrong to an employee for expressing i 

wale eporton, , however, was not asked to 
carry ut the discharge or in any way to participate in the disci- 
pline. Shortly after the employee appealed her discharge and was 
reinstated to her position, the supervisor was demoted because 
she had not supported management in its decision to discharge 
the employee. Approx mately 2 weeks later the supervisor was 
discharged. 
The administrative law judge found that the discharge of both 
the employee and the supervisor violated Section 8(a)(1). While 
the Board the judge’s finding that the employee's dis- 
charge violated the Act, the Board concluded that discharge 
of the supervisor did not violate the Act. 


In no violation, the Board distinguished between a su- 
isor’s failure to support management action amounting to an 
ie later gesctes Ot 0 on r’s refusal to commit an 


unfair labor practice, reasoning 


When an employer asks a supervisor to commit an unfair labor 
practice, the supervisor is forced to choose between violati 
the law or disobe)ing the employer’s request-—a choice whic 
could lead to discipline or discharge. Consequently, in such sit- 
uations an employer is able to pressure a supervisor into violat- 
ing the law on its behalf. On the other hand, when a supervi- 


** 284 NLRB No. 51 (Chairman Dotson and Members Johansen and Stephens). 
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262 NLRB 402 (1982), found that “it is the need to ensure that 


ee Se” Se Saas Dee Os Ge ae & 2 
supervisor for to assign employees to work with unsafi 
saree scent Gd uot viclate Section SO0GH and (1) ° 


to 
charged as a result of their union or 
Parker-Robb, “the Board recognized that the discharge of [a] su- 
pervisor engaging in union or concerted activity almost in- 


5. Exclusion of Represented Employees from ESOP 


In Handleman Co.,** a Board panel on a stipulated record dis- 
missed a complaint that Handleman’s employee stock ownership 
plan (ESOP) violated Section 8({a)(1) because it allegedly ex- 
cluded from coverage employees who became represented by a 
labor organization and were covered by a collective-bargaining 
agreement. 


2° 284 NLRB No. 106 (Chairman Dotson and Member Babson; Member Johansen concurring and 
dissenting in part) 

5! A cat is a front-end loading machine operated by @ set of forks or with a bucket. 

52 283 NLRB No. 65 (Members Johansen, Babson, and Stephens). 
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The employee stock ownership plan defined a covered em- 
ployee as one who: “Is not covered by a collective 
entered into by the Company unless such 
by reference to the Plan, provides for coverage under 
ee eee ee ee ee 
assertion, that the exclusionary language indicated that coverage 
of represented employees was not automatically terminated, but 
was subject to negotiations, a critical distinction. The panel 
stated: 


The Respondent's plan does not cut off the benefit prior to ne- 
gotiations, but contemplates the continuation of the benefits 


y foreclosing coverage for 
ployees, the Respondent's plan leaves continued coverage to 
lective t Sr MA meng to ro 
ued coverage or not. 
The panel found the plan distinguishable from automati- 
cally excluding employees who joined a union,** chose union 
representation, 


that the plan's exclusionary . was similar to those found 
lawful in Sarah Neuman Setar Home, 21) NLRB 463, 400 
(1984) (excluding “any person who is covered under a collective 
bargaining agreement . . . unless the collective bargaining agree- 
ment provides for the inclusion of such person under the plan”), 
and Rangaire Corp., 157 NLRB 682, 683-684 (1966) (excluding 
“any person covered by a collective bargaining agreement en- 
tered into with the employer, which agreement does not provide 
for coverage of such person by this plan”). 


B. Employer Discrimination Against Employees 
Section 8(a)(3) a an employer from discriminating 
employees “in employment 


** Toffenetti Restaurant Co, 1% NLRB 1156 (1962), enfd. 311 F.2d 219 (2d Cir. 1962), cert. denied 
372 US. 977 (1963). 

** Channel Master Corp., 148 NLRB 1343 (1964). 

** Dura Corp., 156 NLRB 285 (1965), enfd. 380 F.2d 970 (6th Cir. 1967). 

** Niagera Wires, 240 NLRB 1326 (1979). 


alist 


1. Strike-Lockout Issues 


a. Rights of Strikers to Reinststement 


In Gem Urethane Corp.,** a Board panel adopted the adminis- 
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& Sims, 379 U.S. 21, 23 (1964) 


dissenting. found that the strike was not an unfair labor practice strike on the 
no evidence that the strike resulted from the employer's Wlegal wage increase 
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*" Sec. 102.90, National Labor Relations Board Caschandling Manual (Part One), Unfair Labor 


Practice Procee tings. 


** 268 NLRB 1044 (1984), enfd. 765 F.2d 148 (9th Cir. 1985). 


** 207 NLRE 304, 305 (1973). 
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** Chairman Dotson dissented and found that the strikers threat. made while he was drunk and 
part) 


moving toward the nonstriber would tend to coerce or umtumadate the nonstriker and was justifiable 


grounds for not remstating him 


*" See General Telephone Co, 251 NLRB 737 (1980), cited m the decision 


** 99 NLRB 610 (1952) 
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c. Replacements During Lockout 
.°? a Board 


reversed an administrative 
t alleging that Marquette vio- 


J .my 


In Marquette Co. 


law judge and dismissed a com 
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The Board emphasized thai, to establish a prima facie case of 
unlawful discrimination, the General Counsel must establish that 
the benefit was accrued®? and was withheld on the apparent 
basis of a strike. The burden under Great Dane then shifts to the 
employer to establish a legitimate and substantial business justifi- 
cation by demonstrating reliance on a nondiscriminatory contract 
interpretation that is reasonable and arguably correct, or by 
proving that the union clearly and unmistakably waived the em- 
ployees’ statutory right to be free of such ‘liscrimination or coer- 
cion. 

The General Counsel established a prima facie case concerni 
the discontinuance of A&S benefits and the pension credit. Both 
benefits were accrued because they were due and payable on the 
date denied, and they were withheld on commencement of the 
strike. The employer claimed no waiver, and failed to demon- 
strate reliance on its contractual interpretation, which in any 
event was unreasonable and not arguably correct. Therefore, it 
was unnecessary to decide whether the employer’s conduct was 
“inherently destructive” of employee rights. 

The Board found no violation, however, with respect to health 
insurance coverage. The General Counsel failed to establish that 
health insurance was an accrued benefit. Even assuming that this 
benefit had accrued, disabled employees had suffered no actual 
deprivation of this benefit. Pursuant to an employer-union agree- 
ment, coveruge and employee premium contribution rates re- 
mained intact, and the employer’s contributions were paid from a 
surplus account. 

In Amoco Oil Co.,°* the Board held that the employer did not 
violate Section 8(a)(3) and (1) when it suspended sickness and 
disability benefits and occupational illness and injury benefits 
during a strike at its Wood River, Illinois refinery. 

Afte: the unions struck, the Ss did not permit any 
union-represented employees to work during the strike pursuant 
tc its “closed gate policy.” It thus sent letters to union-represent- 
ed employees who were receiving the benefits described above 
when the strike began, informing them that their benefits were 
suspended untii such time as the strike ended or work was made 
available to bargaining unit employees. No payments were made 
during the strike and lockout. The employer argued in support of 
its conduct that the affected employees did not, during the lock- 
out, meet its benefit plan’s dual eligibility ~ er of being 
both disabled and otherwise scheduled to work. 

The Board applied the > articulated in Texaco, Inc.5® 
to find the suspension of benefits to disabled employees during 


57 In this regard, the Board stated: “Proof of accrual on a case-by-case basis will most often turn on 
interpretation of the relevant collective-bargaining agreement, benefit plan, or past practice.” 285 
NLRB No. 45, slip op. at 15. 

8® 285 NLRB No. 117 (Chairman Dotson and Members Johanse. a, Babson, and Stephens). 

5®° 285 NLRB No. 45. 
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the strike was not unlawful. It found that the General Counsel 
had proven a prima facie 8(a)(3) and (1) case based on the facts 
that the disabled employees were entitled to and were receiving 
benefits when the strike began and the employer undisputedly 
suspended benefits on commencement of the strike. The Board 
went on to conclude, however, that the employer had met its 
burden of proving its reliance on a reasonable and arguably cor- 
rect nondiscriminatory interpretation of its benefit plan, incorpo- 
rated by reference in the parties’ collective-bargaining agreement, 
sufficient to constitute a legitimate and substantial business justifi- 
cation for its conduct. The Board further found that the employ- 
er’s conduct was not “inherently destructive” of important em- 
ployee rights. In light of the above, and in the absence of any 
evidence in the record to support a finding of antiunion motiva- 
tion, the Board dismissed the complaint under the test for unlaw- 
ful conduct set forth in NLRB yv. Great Dane Trailers, supra, 
relied on in Texaco, Inc., supra. 

In Studio 44, Inc.,°° a Board panel held that the respondent 
violated Section 8(a)(3) and (1) of the Act by reassigning Union 
Steward Chi Yao Chang to more onerous work 2 days after he 
was elected shop steward and by subsequently issuing warnings 
to Chang for low productivity. 

The Board further found that the respondent violated Section 
8(a)(5) and (1) by its refusal to discuss a possible grievance and 
violated Section 8(a)(3) and (1) of the Act by the retaliatory 
layoff of Chang and eight grievants out of seniority and in the 
middle of the workweek. 

The Board — the administrative law judge’s finding that 
a technicians’ strike the day after the layoffs was caused by the 
respondent’s unfair labor practices and was not subject to sanc- 
tion pursuant to the contract’s no-strike provision. The majority, 
however, contrary to the judge’s conclusion, found that the 
strike lost its protected status when the strikers refused the re- 
spondent’s offer of reinstatement with backpay. The offer was 
accompanied by the respondent’s promise to abide by the con- 
tract’s seniority provision in effectuating any future layoffs, and 
to discuss any employee grievance in accordance with the con- 
tractual grievance procedure. 

In Mastro Plastics Corp. v. NLRB,®' the Supreme Court held 
that a general no-strike, no-lockout provision did not waive the 
employees’ right to strike in response to the employer’s unfair 
labor practices. The Board, in Arlan’s Department Store,®? reject- 
ed a broad interpretation of M :tro Plastics, holding that “only 
strikes in protest against serious unfair labor practices should be 
held immune from general no-strike clauses.” In Arlan’s, the 


*° 284 NLRB No. 67 (Chairman Dotson and Member Stephens; Member Johansen dissenting in 
part), 
#1 350 U.S. 270 (1956). 
*2 133 NLRB 802, 807 (1961). 
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Board described an unfair labor practice as serious if it is “de- 
structive of the foundation on which collective bargaining must 
rest.”®* Such a determination requires a case-by-case approach. 

The majority in the instant case found that the respondent’s 
offer brought the parties’ relationship back within the ambit of 
Arlan’s, i.e. the continuing effect of the violations was not so seri- 
ous as to immunize a choice to violate the no-strike clause rather 
than submit the dispute to the contractual grievance-arbitration 
procedure. The majority found the technicians’ stated reasons for 
refusing the respondent’s offer were lacking in merit. The techni- 
cians’ demand, for example, that the respondent surrender its 
right to lay off or terminate employees was inappropriate. The 
respondent’s offer was sufficient to render the technicians’ con- 
tinued walkout unprotected, and the respondent thereafter was 
not obliged to reinstate the strikers. 

Member Johansen, dissenting in part, found that the respond- 
ent failed to cure its unfair labor practices because it gave the 
employees no assurances it would not again discriminatorily lay 
off its technicians. He found the strike remained an unfair labor 
practice strike. 

In Challenge-Cook Bros.,°* a Board panel adopted an adminis- 
trative law judge’s finding that the employer lawfully locked out 
its employees after reaching an impasse in contract negotiations 
in order to further its bargaining position. However, the Board 
panel found, contrary to the judge, that the employer did not 
violate Section 8(a)(1), (3), and (5) when it denied pension with- 
drawal benefits to employees during a 2-week period of the lock- 
out. 

Prior to the lockout, the employer had scheduled to lay off its 
employees for 2 weeks. Under the employees’ pension plan, em- 

loyee participants of the plan who were “laid off temporarily 
or lack of work” were allowed to withdraw funds from the pen- 
sion account “during said layoff.” When employees during the 
lockout applied for benefits under the pension plan, the employer 
denied the applications on the grounds that the plan precluded 
payment during a lockout. The judge found that the employer’s 
denial of benefits was unlawful because the respondent had delib- 
erately scheduled the lockout to overlap with the layoff so as to 
deprive employees of the benefits they would have received 
during the 2-week period. 

The Board panel disagreed, finding that the employer initiated 
the lockout on the first working day after the union rejected its 
latest contract proposal and that it viewed the lockout from its 
inception as being of indefinite duration. The panel noted that 
the timing of the lockout was, as found by the judge in another 
context, designed to put economic pressure on the union to 


®3 Id. at 808. 
*4 282 NLRB No. 2 (Chairman Dotson and Members Johansen and Babson). 
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accept the employer’s bargaining position and not to overlap 
with a prescheduled layoff. 

The majority concluded that, in the absence of any evidence 
showing that the employer deliberately planned the lockout to 
overlap with the scheduled layoff, no violation of the Act could 
be found in the employer’s denial of pension benefits to locked 
out employees. 

Member Babson agreed with the majority that the denial of 
pension benefits did not violate the Act. In this regard, he distin- 
guished Sargent-Welch Scientific Co., 208 NLRB Bil ( (1974), cited 
by the judge, from the present case. In a footnote, he observed 
that, while in Sargent-Welch the contract provision did not au- 
thorize the employer to withhold vacation pay from employees 
who had been scheduled to begin vacations shortly after the start 
of the lockout, the provision in question here permitted laid-off 
employees to withdraw funds from the pension account but made 
no mention of employees who were locked out. Accordingly, he 
found that the employer was abiding by the precise language of 
the applicable provision when it denied certain funds to locked- 
out employees. 


e. No Implied No-Strike Clause 


In Atlas Plastering,®® a Board panel held that a contract did 
not contain an implied no-strike clause and therefore the re- 
spondent violated Section 8(a)(1) by threatening to discharge em- 
ployees if they engaged in a strike and Section 8(a)(3) by dis- 
charging employees because they engaged in a strike. 

In April 1982, the union business agent discovered during an 
inspection of the jobsite some employees working without refer- 
rals as the contract required. He informed the respondent and 
stated that he would send a qualified worker as steward to police 
violations; the contract permitted the union to appoint stewards. 
The union sent a qualified individual to the jobsite as steward, 
but the respondent refused to accept him. When the union met 
with the Respondent, the respondent repeated that it would not 
accept the individual as steward. The union said if the respond- 
ent would not accept him, it would close down the job. The re- 
spondent replied that it would terminate anyone who left the job. 
Pursuant to instructions from the union, employees walked off 
the job because the respondent refused to take the steward and 
because there were employees on the site whom the union had 
not referred. 

The judge found that the parties’ contract provided for a man- 
datory dispute resolving mechanism (the adjustment board/joint 
committee) that implied a no-strike clause regarding disputes aris- 
ing under the contract, and that the disputes in question were 


*8 285 NLRB No. 26 (Chairman Dotson and Members Stephens and Cracraft). 
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cognizable under the contract. He recommended dismissing the 
complaint. 

The Board observed that the contract did not contain an ex- 
press no-strike clause; that an ugreement to resolve disputes by 
an exclusive, final, and binding means does not arise solely by 

ion of law; and that where the parties have not so agreed 
there is nothing from which to imply an obligation not to strike. 

The Board’s review of the contract showed an absence of lan- 
guage stating that the contract’s adjustment board/joint commit- 
tee determination was exclusive, final, and binding. The Boar\ 
also noted that the contract provided for final and binding arbi- 
tration of dispatching problems, which evidenced that the p 
knew how to draft contract e regarding final and 
mechanisms, and from which the ee dy dpe 
did not contract for final and binding resolution of all disputes. 

Finally, the Board observed that the contract appeared to au- 
thorize strikes, from which the Board inferred it would be incon- 
sistent to imply a no-strike clause. 

The Board therefore held that the union did not waive the 
right to strike. Therefore, the respondent violated Section 8(a)(1) 
and (3) by threatening to dischar ge e and by discharging employ- 
ees because they engaged ‘a a walkout to protest contract viola- 
tions. 


f. Employer Poststrike Party 


In Desert Inn Country Club,®* the Board held, contrary to the 
administrative law judge, that the employer violated Section 
8(aX(3) and i y violated Section 8(a)(1) by holding a 
poststrike party for those employees who either did not strike or 
returned to work before the strike ended. 

After an approximately 2-month strike, involving “violence 
and ill-will,” the unions and the employer entered into a 5-year 
collective-bargaining agreement. The poststrike atmosphere was 
“tense and adversarial.” About 2-1/2 months after the strike had 
ended, the employer’s president invited exclusively those em- 
ae who had worked during the strike, along with a guest, to 

an “appreciation” party to be held at the employer’s facility. At 
least three employees had their schedules adjusted so they could 
attend the party, and some of the employees who had participat- 
ed in the strike worked at the party for the employer. The em- 
ployer provided food, liquor, and entertainment, spending ap- 
proximately $4000 on the event. 

The Board majority, in finding an 8(a)(3) violation, held that 
the party constituted a term and condition of employment and 
that it was provided to employees in a disparate manner based on 
the employees’ union activities. The majority found there to be 
no legitimate business justification for the party. Relying on Aero- 


** 282 NLRB No. 94 (Members Johansen, Babson, and Stephens; Chairman Dotson dissenting). 
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Motive Mfg. Co., 195 NLRB 790 (1972), enfd. 475 F.2d 27 (6th 
Cir. 1973), it rejected the employer’s stated reason that the pur- 
pose was to show appreciation to those employees who had 
worked during the strike. The majority also failed to see how the 
employer could accomplish its additionally stated goal of easing 
poststrike tension by an “employer-sponsored function at which 
various former strikers worked, catering and cleaning up after 
their coworkers who had not struck.” 

Relying on Rvbatex Corp., 235 NLRB 833 (1978), enfd. 601 
F.2d 147 (4th Cir. 1979), the majority also found that the holding 
of the party constituted an independent violation of Section 
8(a)(1) because it “had a tendency to interfere with the exercise 
of the right to strike, which is protected by Section 7.” The ma- 
jority further found, for the reasons stated above, that the em- 
ployer had “insufficient business justification for holding the 
party and, accordingly, that the coercive effects of the party 
were not outweighed by business considerations.” 

Chairman Dotson, dissenting, would have dismissed the com- 
plaint, as the judge had. Pointing to the poststrike animosity be- 
tween the strikers and those who worked during the strike, 
Chairman Dotson reasoned that the employer had a legitimate 
business reason for organizing the party. Moreover, Chairman 
Dotson contended that the majority pointed to no evidence 
showing actual antiunion motivation which would rebut the em- 
ployer’s asserted buyiness justification. 

Finally, Chairman Dotson found that “the events surrounding 
the party do not support the inference that its purpose and effect 
was to tamper, by economic inducement, with employees’ Sec- 
tion 7 freedom to honor or not to honor a picket line.” The 
Chairman reasoned that “the past strike could not have been af- 
fected by the party and ‘any tendency to deter participation in 
future strikes is minor.” 


g- Unprotected Strike 


In Betances Health Unit,®* the Board adopted, under a some- 
what different rationale, the administrative law judge's finding 
that the employer did not violate Section 8(a)(3) when it dis- 
charged an employee for engaging in a strike. 

Following the transfer of several employees and the discharges 
of several others, an employee association representing employ- 
ees of a medical clinic decided to go on strike, in which the em- 
ployee in question participated. The employee association, which 
was found by the judge to be a labor organization, however, 
failed to notify the employer of its intent to strike in accordance 
with Section 8(g).®* 


*’ 283 NLRB No. 59 (Members Babson and Stephens; Chairman Dotson dissenting). 
*® Sec. 8(g) requires that a labor organization which represents employees at a health care institu- 
tion provide the employer with notice of its intent to strike at least 10 days prior to taking such action. 
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The Board majority agreed with the judge that the failure to 
give notice under Section 8(g) rendered the strike unprotected. It 
also agreed with the judge’s conclusion that the unfair labor 
practices found did not render the strike an unfair labor practice 
strike. In adopting this finding, however, the majority found, 
contrary to the judge—who had found that one of the dischas zes 
preceding the strike was a proximate cause of tlie strike and, al- 
though unlawful, was not so serious as to excuse the failure to 
give the requisite notice—that there was no evidence establishing 
a causal relationship between the unfair labor practices found and 
the strike. Accordingly, it found that the strike was an economic 
strike and that the employer did not violate Section 8(a)(3) when 
it discharged the employee for participating in the strike. 

Chairman Dotson declined to rule on the merits of this anc 
other issues in the case. Unlike his collvagues, who found it un- 
necessary in the absence of exceptions to disturb the judge’s as- 
sertion of jurisdiction over the employer, which = major part re- 
ceived Government furding, the Chairmsm wouid have remand- 
ed this proceeding for consideration of whether the Board had 
jurisdi over the employer under Res-Care, Inc.®*® and Long 
Stretch Youth Home.*° 


2. Right to Serve as Steward 


In Aces Mechanical Corp.,** the Board reversed the administra- 
tive law judge and concluded that the employer violated Section 
8(a)(3) by conditioning the continued employment of an employ- 
ee on his relinquishing his right to act as a union steward. 

The employee initially had been employed as a journeyman 

lumber at one of the employer’s construction projects. He also 

ioned as a very active and diligent union steward at the 

project. The employee’s active pursuit of his steward duties 
prompted the employer’s general superintendent to complain to 
the union. 7 aereafter, the employer terminated the employee in 
September 1982 after he yy “Py! had returned to work late 
after lunch. The employee filed a grievance over isis dischar 
and it ultimately proceeded to arbitration. In the meantime, 
employer’s president reached an agreement with the union’s 
president to reemploy the employee pending the outcome of the 
arbitration, provided that the employee would not act as a stew- 
ard 


Under the parties’ collective-bargaining agreement, the union’s 
business agent had the right to appoint the steward. When the 
employee returned to work and was advised that he could not be 
the steward, he contacted the union and he and the business 
agent informed the employer that he would be the 
When the employer adhered to its position based on 


steward. 
its agree- 


** 280 NLRB 670 (1986) 
7° 280 NLRB 678 (1986) 
71 282 NLRB No. 137 (Members Johansen and Babson; Chairman Dotson dissenting). 
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ment with the union president, the employee and the business 
agent left the job. 

The Board majority disagreed with the judge’s conclusion that 
the union had properly waived the employee’s right to be stew- 
ard and that the employer therefore had not violated the Act by 
insisting that the employee’s reinstatement be conditioned on his 
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Chairman Dotson, dissenting, agreed ‘with the judge and 
would have found that the union president had effectively 
waived the employee’s right to serve as steward. The Chairman 
contended that the authority granted the business agent in the 


collecti agreement did not establish that the busi- 
ness agent than the president had superior or exclusive au- 
thority over employees’ rights to be steward. 

C. Employer Bargaining Obligation 


An employer and the representative of its employees, as desig- 
nated or selected by a majority of employees in an appropriate 
unit pursuant to Section 9a), have a mrtual obligation to bargain 
in faith about wages, hours, and other terms and conditions 
of employment. An employer or labor organization, respectively, 
violates Section 8(a)(5) or 8(b)(3) of the Act if it does not fulfill 
its bargaining obligation. 


1. Mandatory Subject of Bargaining 


The Act requires both an employer and its employees’ statuto- 
ry cn tee ant ae to bargain collectively with respect 
to and other terms and conditions of employ- 
ment.”?? Either party may insist on the other’s agreement to its 
proposals concerning these areas. In addition to these mandatory 
bargaining subjects, the parties may bargain about other matters. 
But neither party may insist that the other agree on such non- 
mandatory or permissive subjects. Nor may a party condition 
performance of its statutory bargaining obligation regarding man- 
datory bargaining subjects on the other party’s agreement to 
nonmandatory bargaining proposals. The Board is frequently re- 


*® Sec. 8(d) of the Act. 
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quired to determine whether a particular subject or specific pro- 
posal is a mandatory subject of bargaining. 

In Owens-Corning Fiberglas Corp.,** the Board ruled that an 
employee purchase plan, under which employees were allowed 


tained in the collective-bargaining contract. Accordingly, the 

Board affirmed the administrative law judge’s finding that the 

yg unlawfully modified the plan without bargaining with 
the union. 

In dissent, Chairman Dotson disagreed with the majority's 
finding that the employee purchase plan was a mandatory subject 
yohang He noted that, although the plan had been in exist- 

or more than 20 years, the employer had exercised exclu- 
trol over its operation, and had previously altered the 
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to employees, which the Board has found not to be a mandatory 
subject of bargaining.** 


In to Chairman Dotson, the majority observed that 
the yee purchase plan was a benefit that had accrued to 
employees out of their employment relationship with the employ- 
er, and thus was a mandatory subject of bargaining. Moreover, 
the plan had been in effect for more than 20 years and apparently 
was of significant economic benefit to employees.’® The maijori- 
ty also emphasized that the union’s failure to request bargaining 
over previous changes in the plan did not operate as a waiver of 
its right to bargain over such changes for all time,’*® especially in 
view of the fact that the terms of the plan never were discussed 
during contract negotiations. 

Another decision during the report year involved a loyalty 
clause proposed by the employer requiring employees and their 
representatives to use their best efforts to promote the employ- 
er’s interests. In Meda-Care Ambulance," the respondent em- 


wong ope yy b Ay 44-4 -, hh 
respondent indicated to the union that its wage pro- 
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7® 282 NLRB No. 85 (Members Johansen and Stephens, Chairman Dotson dissenting) 

7* Benchmark Industries, 270 NLRB 22 (1984). 

"* The majority thus distinguished Benchmark Industries, supra, in which the gifts to employees 
consisted only of holiday lunches or dinners and 5-pound hams, the latter having been given to em- 
Pagers Ser exty 2 yeas. 

Pharmaceuticals, 264 NLRB 1013, 1017 (1982), enfd. 722 F.2d 1120 (3d Cir. 1983). 
+” 395 MLBD No. $0 (Chairman Dotson and Members Johansen and Babson) 
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a 6 oe See ee ae clause*® and, if 
the union failed to agree to the clause, the respondent’s wage 
proposals would be limited to the Federally suggested minimum. 
jm... 4. impeded ‘tanguining 4 ety won ah X ve A 
t y concltioning 
ap he walavs Genataaae of Oe lane eles, The 
i. found the respondent did not indulge in the degree of “in- 
sistence” contemplated by NLRB v. Borg-Warner Corp.,’* which 
condemned a party’s insistence to on a nonmandatory 
subject of bargaining. Thus, the judge found no 8(a)(5) violation. 
The Board, reversing the judge in part, found that the loyalty 
Fe ee ee oe oo See ae 
fee ey eg citing Salvation Army of Massachusetts®*® and Hall 
Tank Board found that the respondent made it clear 
that the union’s FA ng Bey Bnd deg oy. 
precedent to bargaining. The determined that it 
was a violation of the duty to bargain in good faith to hold nego- 
tiations hostage to a demand for a nonmandatory subject, citing 
> tage owe ae ry Local 542 (York County)** and Operating En- 
ee 
a 


ditions of employment of those employees. 
The Board faced, in Schmidt-Tiago Construction ,** an un- 
usual ion concerning an employer's unilateral changes insti- 


prompt and efficient manner and they and their representaaves will use thei influence 
efforts at all times to protect the property and reputation of the Company and consistent 
Feder; and State laws to protect and promote the Company's best interest 
7® 356 U.S. 342 (1958). 
*° 271 NLRB 195, 198-199 (1984). 
** 214 NLRB 995 (1974). 
** 216 NLRB 408, 410 (1975), enfd. 532 F.2d 92 (3d Cir. 1976). 
** 187 NLRB 430, 432 (1970). 
** 286 NLRB No. 31 (Members Jonansen, Batson. and Stephens; Chairman Dotson and Member 
Cracraft dissenting in part). 
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In so doing, the panel majority ruled that it was not incumbent 
on the General Counsel to establish that the union in fact en- 
joyed majority support when the employer recognized it. Rather, 
ee ee ee Se oer ee 

recognition, the burden is on the employer, the 


Section 8(a)(5) makes it unlawful fo: .» empiocyer to refuse to 


*° 284 NLRB No 7 (Members Babson and Stephens, Chairman Dotson dissenting mm part, Member 
Johansen concurnng and dissenting im part) 
** 185 NLRB 241 (1970) 
#8 430 U.S. 243 (1977) 
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such disputes. The Court indicated that the fact that arbitration is 
a creature of the collective-bargaining agreement did not require 
a holding that termination of the agreement extinguished the ob- 
ligation to arbitrate grievances arising under the agreement. 
Nolde, therefore, separates postexpiration grievances into those 
which arise under the contract and those which do not. 

Guided by Hilton-Davis and Nolde, the Board examined the 
grievance-arbitration procedure and found that, because of fur- 
ther recourse, the first arbitration step was in effect a fifth griev- 
ance step. The respondent’s abandonment of this arbitration step 
was therefore considered to be a unilateral change in the griev- 
ance procedure and violated Section 8(a)(5). The Board ordered 
the respondent to process the nine grievances through step 1 o1 
a~bitration. 

With respect to step 2 arbitration, the Board stzted that, as the 
duty to arbitrate cannot be maintained solely by operation of the 
Act, the enforceable obligation to arbitrate disputes originaiug 
during a contractual hiatus must arise from the collective-bar- 
gaining agreement, and that the refusal to arbitrate must amount 
to a whoiesale repudiation of the collective-bargaining agree- 
ment. The Board found that, because the respondent refused to 
arbitrate any grievances, including those arbitrable under Nolde, 
its conduct amounted to a wholesale repudiation of its limited 
contractual obligation to arbitrate and a violation of Section 
8(a)(5) and (1) of the Act. 

However, before the Board will order arbitration, the commit- 
ment to arbitrate must extend, under Nolde, to those postexpira- 
tion grievances which arise under the contract. A dispute based 
on postexpiraiion cvents arises under the contract within the 
meaning of Nolde only if it concerns contract rights capable of 
accruing or vesting to some degree during the life of the con- 
tract, and ripening or remaining enforceable after the contrat 
expires. In this instance, the Board found that the rights invo).ed 
by the employees did not arise under the contract, and tiie re- 
spondent had no contractual obligation to arbitrate any of the 
nine grievances. 

Chairman Dotson, dissenting in part, took issue with the ma- 
jority’s failure to apply its arbitration procedure analysis to the 
grievance procedure. Under Section 8(d) of the Act, the re- 
spondent had an obligation to confer with the bargaining repre- 
sentative about employee grievances. But, according to the 
Chairman, the postexpiration duty to follow contractual griev- 
ance procedures survived only as an adjunct of the limited pos- 
texpiration duty to arbitrate grievances which involved rights 
arising under the expired contract, and which were subject to 
postexpiration arbitration by the terms of the contract. Chairman 
Dotson would have found an 8(a)(5) violation with respect to the 
parties’ step 1 arbitration grievances only insofar as the respond- 
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ent’s bianket repudiation of postexpiration action comprehended 
issues which it would have to take to arbitration. 

Member Johansen, dissenting in part, disagreed with his col- 
leagues’ conclusion that the remedy should not include an order 
that the employer arbitrate the nine hiatus grievances. In 
Member Johansen’s view, specific contract rights were invoked 
by each of the nine grievants. Therefore, the grievance disputes 
were Over provisions of the expired contract and thus “arose 
under” the contract. 


5. Work Transfer or Relocation 


In Otis Elevator Co.,°* a Board panel determined an employer’s 
obligation to bargain over the effects of a decision to transfer 
unit employees where the decision itself was not a mandatory 
subject of a i panel majority adopted the adminisira- 
tive law judge’s ing that the employer violated Section 
8(a)(5) and (1) of the Act by offering a relocation package to two 

oups of employees it chose to transfer, but reversed the judge’s 
finding that employer failed to — in good faith over the 
relocation package with respect to a third group of unit employ- 
ees. 
The employer offered transfers to its engineers in three 
“waves”—January and May 1978 and January 1979. The em- 
ployer and the union met on several occasions in February and 
early April 1978 during which the union demanded the employer 
negotiate about, among other things, the effects of its decision to 
transfer work to its Connecticut facility. On April 27, 1978, the 
employer gave the union a booklet detailing a relocation package 
handled by an outside group. 1 offered this package to those em- 
ployees it invited to transfer to Connecticut in January and May 
1978. On September 15, 1478, the union presented a “Partial List 
of Demands” regarding the transfers. Despite its initial statement 
to the contrary, the employer answered every demand, rejecting 
all but two. At an October 31, 1978 meeting, the union modified 
some of its demands. The union made additional modifications on 
December 1, 1978. The parties last met on January 30 and 31, 
1979. 

The panel majority found that the employer dealt directly with 
employees whom it chose to transfer to Connecticut in January 
and May 1978 by offering its relocation package to them, in vio- 
lation of Section 8(a)(5). However, the panel majority held that 
this direct dealing did not indicate that the employer failed to ne- 
= with the union once the union had presented its demands. 

e panel majority found that the fact that the employer did not 
timely notify the union of its decision to transfer employees also 
did not frustrate bargaining over a relocation package from Sep- 


3 283 NLRB No. 40 (Oris Elevator 111) (Members Johansen and Stephens; Chairman Dotson dis- 
senting.) The Board's original decision in this case is reported at 255 NLRB 235 (1981) (Oris Elevator 
J). Its supplemental decision is reported at 269 NLRB 891 (1984) (Oris Elevator 11). 
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tember 1978 through January 1979. Thus, the panel majority 
a no evidence that the employer failed to bargain in good 
aith. 

Chairman Dotson, dissenting, would have found that the em- 
ployer did not violate Section 8(a)(5) by failing to bargain over 
the effects of the decision to transfer unit work because he would 
have found that the union waived its right to bargain in its col- 
aes agreement with the employer. However, 
Chairman Dotson agreed with the majority hat the employer in 
any event did not violate Section 8(a)(5) and (1) by failing to bar- 
gain in good faith over a relocation package offered to those em- 
ployees it chose to transfer in January 1979. 

In Central Soya Co.,°* the Board held that an employer who 
consolidated and relocated an existing represented work force 
with an existing unrepresented work force of slightly smaller size 
had a duty to recognize and bargain with the union. 

The respondent owned and operated a feed mill where for 12 
years it recognized and had a collective-bargaining agreement 
with the union. In July 1980, the respondent became the owner 
of a newer and more modern facility located nearby. Effective 
November 3, 1980, the respondent closed its feed mill and 13 
bargaining unit employees were transferred to the new facility. 
Two additional employees who were on authorized sick leave 
were transferred after their return to work on January 25 and 
April 22, 1981, respectively. At the time of the transfer, there 
were 13 employees already working at the new facility who his- 
torically had not been represented by any labor organization. 
Prior to the transfer, the respondent informed the union that it 
would not recognize it as the representative of the combined 
work force at the new facility. 

In finding the violation, the Board majority found that the op- 
eration was not a new and different one for which the respon- 
dent had no duty to bargain, but rather relied on the administra- 
tive law judge’s finding that there was no substantial change in 
operations since the product, the manufacturing process, and the 
organization and nature of the work force were the same. The 
majority found that there was a valid accretion to the represent- 
ed unit. The majority concluded that the balance between assur- 
ing employee free choice and fostering established bargaining re- 
ee should be struck in favor of the long-term bargaining 
relationship covering the transferred employees who constituted 
a clear majority of the combined work force. 

Chairman Dotson, dissenting, believed that the majority erred 
in imposing a bargaining agent on the consolidated work force 
and in treating the unrepresented group of 13 employees as an 
accretion to the 15 newly arrived represented employees. Citing 
Renaissance Center Partnership,®* he opined that the accretion 


** 281 NLRB No. 173 (Members Johansen, Babson, and Stephens; Chairman Dotson dissenting). 
*8 239 NLRB 1247 (1979). 
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doctrine usually applies to a smaller group of new employees 
who have common interests with members of an existing larger 
unit and who have been included in the certified unit or are cov- 
ered by 2 current collective-bargaining agreement. He noted that 
the two groups here were approximately the same size. He be- 
lieved that application of the accretion doctrine was improper 
when the accreted group substantially equaled the existing certi- 
fied or recognized unit because the employees in the accreted 
group were deprived of their statutory right to express their de- 
sires concerning representation. 


6. Bankruptcy Issues 


In Otten Truck Line,®* a Board panel affirmed the administra- 
tive law judge’s reliance on NLRB v. Bildisco & Bildisco®™ in 
holding that the employer, an alter ego successor to a corpora- 
tion in bankruptcy proceedings, violated Section 8(a\5) in De- 
cember 1983 by bypassing the union and dealing directly with 
the employees regarding their wages and benefits. While main- 
taining the same wage rate paid by the debtor in possession and 
granting the same holidays, the successor ceased deducting union 
dues from employees’ paychecks, reduced vacation leave, and 
ceased making payments to the union’s health and welfare fund. 

The Board, however, reversed the judge’s recommended dis- 
missal of the 8(a)(5) allegation that the successor employer also 
abrogated the 1982-1985 collective-bargaining agreement be- 
tween the debtor in possession and the union. While the judge 
correctly stated Bildisco’s holding that, from the filing of a peti- 
tion in bankruptcy until final acceptance, a collective-bargaining 
agreement is not an enforceable contract within the meaning of 
Section 8(d) of the Act, he erroneously relied on BDJ Contract- 
ing Co.®* in finding that the successor here shared the debtor in 

ion’s Bildisco — The Board distinguished BDJ by stat- 
ing that in that case the operations of the alter egos themselves 
were subject to the supervision of the bankruptcy court. In 4 
case, there was no evidence that the successor had been brou 
under the jurisdiction of the bankruptcy court. Thus, the — 
underlying Bildisco provided no ground to release the successor 
employer from its 8(d) obligation as an alter ego to give effect to 
the terms and conditions of the 1982-1985 collective-bargaining 
agreement.°® The 1984 Bankruptcy Amendments and Federal 
Judgeship Act modifying Bildisco did not apply to this case be- 
cause the petition was filed prior to its enactment. 

In Image Systems,'°® the Board reversed the administrative 
law judge and concluded that the respondent violated Section 


*¢ 282 NLRB No. 73 (Chairman Dotson and Members Johansen and Stephens). 

*7 465 U.S. 513 (1984). 

*8 273 NLRB 1858 (1985). 

®® See Edward Cooper Painting, 273 NLRB 1870 at fn. 8 (1985), enfd. 804 F.2d 934 (6th Cir. 1986). 
100 285 NLRB No. 56 (Chairman Dotson and Members Stephens and Cracraft). 


Unfair Labor Practices 103 


8(a)(5) and (1) of the Act by refusing to execute a written docu- 
ment embodying the full and complete agreement arrived at be- 
tween the parties with respect to rates of pay, wages, hours, and 
other terms and conditions of employment notwithstanding the 
respondent’s filing of a petition in bankruptcy. 

The record revealed that the parties reached a full and final 
agreement on a successor contract to replace their most recent 
collective-bargaining ues. Subsequently, the union notified 
the respondent that required employee ratification of the 
agreement had been obtained. The respondent agreed that the 
union would prepare, and forward to it, a written document em- 
bodying the agreed-upon terms. The union thereafter mailed 
copies of the successor contract to the respondent, pe een. 
execution. The respondent returned the documents, 
the union that it had filed for bankruptcy under Chapter 11 ‘Il of 
the Bankruptcy Code and had been advised by counsel not to 
sign any agreement with any third party until a United States 
trustee gave approval. The bankruptcy petition was filed after 
the union noti the respondent that the employees had ratified 
the contract but before the union mailed copies of the contract to 
the respondent. 

The judge, citing NLRB v. Bildisco & Bildisco, 465 U.S. 513 
(1984), found that an employer did not violate the Act by failing 
to honor a collective-bargaining agreement after the filing of a 
bankruptcy petition absent bankruptcy court authorization or di- 
rection. The judge recommended that the complaint be dismissed 
subject to reinstatement based solely on circumstances related to 
the status of the bankruptcy proceedings. 

The Board disagreed, concluding that the filing of a petition in 
bankruptcy did not relieve or suspend the respondent’s obligation 
to execute, on request, the complete and final agreement of the 
parties. The flaw in the judge’s analysis was that it ignored Con- 
gress’ modification of Bildisco in the Bankruptcy Amendments 
and Federal Judgeship Act of 1984.'°' Because the bankruptcy 
petition in this case was filed after the July 10, 1984 effective 
date of the amendments, Bildisco was not controlling. 

The 1984 amendments established orderly and efficient proce- 
dures with which a debtor in possession must comply before ap- 
proval to reject a collective-bargaining agreement will be grant- 
ed (unlike in Bildisco where the terms of a contract became unen- 
forceable upon the filing of the bankruptcy petition). The Board 
noted the purpose behind the bankruptcy statute (i.e., to permit 
the successful rehabilitation of debtors) and sought to accommo- 
date that policy with the Act’s requirement that an employer 
honor its agreements with a labor organization. The Board con- 
cluded that requiring the respondent to execute the written docu- 
ments did not undermine the Bankruptcy Code’s goals. Such 


101 Pub. L. 98-353 § 541, 98 Stat. 333, 390-391 (1984), codified in 11 U.S.C. § 1113 (1984). 
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action would in no way prevent the respondent from pursuing 
any rights it might have under the bankruptcy amendments. The 
Board concluded that by rendering a decision upholding by 
formal execution the bargain reached by the parties, it merely re- 
quired the respondent to comply with the mandates of the two 
applicable, and in this case entirely compatible, statutes. Thus, 
Board found that the respondent violated Section 8(a)(5) and 
(1) and Section 8(d) of the Act by refusing to execute the agreed- 
upon contract. 


7. Bargaining to Impasse 
In Massillon Community Hospital,‘°? a Board panel held that 
the employer failed to bargain in good faith in violation of Sec- 


ee oy Reed Diy Mec By gues My meee: Ay 
ee pee Oe ee es Cae ee terminable at 


"During negoaons for 4 new contact, the pares had re 
solved issues but that of the term of the contract. 


tt lp gg Dh oh ph fw plod pape 
tract term of 3 years. The employer claimed that no agreement 
had been reached on apoE eh nated ds sag naples Pon 
fore “terminable at the of either party, subject to compliance 
with applicable statutory notice.” In response to the union’s re- 
newed claim of agreement on a 3-year term, the employer wrote: 
“It appears as though we are at impasse over the issue of the 
term of the agreement. The Hospital’s final offer on this 
= & is = an agreement terminable at will.” 
with the jud oF each side insisted that 
contract’s term oukd te edunsed ty the other 
sak Metadiion ap eneemams eapen. The Board found that if the 
employer had simply p a contract with a traditional fixed 
ioe tans aan Ot rom that desired by the union, it would 
one to find, as the judge did, that neither party 
in adamantly pressing its position to impasse. 
oom. —¥ = Board found: 

The Act will not permit one y to insist, as a condition 
precedent to entering into a collective-bargaining agreement, 
that the other party to the negotiation agree to a provision or 
take some action which is unlawful or inconsistent with the 
basic policy of the Act. Thus, it violates the Act for a y to 
create a en aa a, cee oon ae condi- 
tion of employment or a term which contravenes the funda- 
mental principles of the Act. 


Citing Chicago Typographical Union 16 (Chicago Newspaper 
Publishers)*°® anc and Armour & Co.,'°* the Board held: 
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[A]bsent any lawful or reasonable economic justification, a 
party’s unwillingness to enter into a contract for a fixed term 
raises in and of itself a presumption that the party is not bar- 
gaining in good faith. This is so because the primary objective 
of collective bargaining, as it is envisioned by the Act, is to 
stabilize labor relations for periods of reasonable duration. 


The Board found that here, the employer, having failed to give a 
lawful or reasonable justification for its “final offer” of a termina- 
ble-at-will contract, violated Section 8(a)(5) and (1) of the Act by 
demanding to impasse that the union agree to a contract provi- 
sion “squarely in conflict with the basic principles of the Act.” 


8. Construction Industry Agreement 


Section 8(f) of the Act permits a construction industry employ- 
er to enter into a collective-bargaining agreement with a union 
even though the union has not nstrated that it represents a 
majority of the employer’s employees. Congress fashioned this 
exception to Section 8(a)(2) to accommodate the unique employ- 
ment patterns of the construction industry, in which employees 
are generally hired on a project-by-project basis, and employ- 
ment is intermittent. During the report year, the Board issued a 
major decision which set forth a new policy in interpreting and 
applying Section 8(f). 

In John Deklewa & Sons,'°® the Board ruled that a construc- 
tion industry employer may not unilaterally repudiate a prehire 
agreement with a union until the agreement expires or until the 
employees covered by the contract vote to reject their represen- 
tative. The decision overruled the Board’s 1971 decision in R. J. 
Smith Construction Co.,'°® abandoned the so-called conversion 
doctrine, and modified relevant unit scope rules in 8(f) cases. 
Under the “conversion doctrine,” a bargaining relationship 
which began as an 8(f) relationship could be found to have “con- 
verted” into a full 9(a) relationship by means other than a Board 
election or voluntary recognition based on a simultaneous show- 
ing of majority support. in Deklewa, the Board stated that it 
would apply the following principles in 8(f) cases: 


(1) a collective-bargaining agreement permitted by Section 8(f) 
shall be enforceable through the mechanisms of Section 8(a)(5) 
and Section 8(b)(3); (2) such agreements will not bar the proc- 

ing of valid petitions filed pursuant to Section 9(c) and Sec- 
tion 9(e); (3) in processing such petitions, the appropriate unit 
normally will be d() u y= pw vob — covered by 
the agreement; and (4 the expiration of suc ts, 
the signatory union wil entey no presumption of majority 
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1186 (D.C. Cir. 1973). 


106 Fifty-Second Annual Report of the National Labor Relations Board 


status, and either party may repudiate the 8(f) bargaining rela- 

tionship. 
Thus, once a contract has expired, the employer may not be 
compelled to negotiate or a successor agreement based 
solely on the existence of an 8(f) relationship. Further, the union 
may not strike or picket to force an employer to sign a successor 
prehire agreement. 

The Board also emphasized that, “in light of the legislative his- 
tory and the traditional prevai practice in the construction in- 


ik dan Gael, a A one 
policy set forth there retroactively, ie., “to 

whatever stage.” This new policy “will provide greater sabiity 
in the industry by precluding parties from unilaterall 


was repudiating its prehire —_ . midterm and withdraw- 
ing recognition from the union. A its new policy, the 
Board found that the employer vio S(ay(S) and (1) 
by its unilateral repudiation of the contract and its withdrawal of 
Because the employer would have been privileged 
to withdraw recognition and implement unilateral changes on the 
e jon of the contract, the Board decided that the make- 
le remedy should not extend beyond the contract’s expira- 
tion date. 
In his concurring opinion, Member Stephens approved of all 
the holdings and most of the reasonin of the majority decision, 
but set mw. his own interpretation of the legislative history of 


D. Union Interference with Employee Rights 


Even as Section 8(a) of the Act imposes certain restrictions on 
employers, Section 8(b) limits the activities of labor organizations 
sad theis ts. Section 8(b)(1)(A), which is generally analogous 
to Section 8(a)(1), makes it an unfair labor practice for a union or 
its agents to restrain or coerce employees in the exercise of their 
Section 7 rights, which generally guarantee employees freedom 
of choice with respect to collective activities. However, an he 
portant proviso to Section 8(b)(1)(A) recognizes the basic 
of a labor organization to prescribe its own rules for aediiee 
and retention of membership. 

‘the Board faces a continuing problem of reconciling the pro- 
hibitions of Section 8(b)(1)(A) with the proviso to that section. It 
is well settled that a union may enforce a properly adopted rule 
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ing a legitimate interest if it does not impair any congres- 
sional policy imbedded in the labor laws. However, a union may 
not, through fine or expulsion, enforce a rule which “invades or 
an overriding policy of the labor laws.”*°’ During the 

fiscal year Board had occasion to consider the applicability 
i \1)(A) as a limitation on union action and the 


Section 8(b)(1)(A) makes it unlawful for a union to restrain or 
coerce employees in the exercise of Section 7 rights, Under ts 
section, 2 union is prohibited from restrictions on a 


In Auto Workers Local 128 (Hobart Corp.),**° a Board panel 
held that the union violated Section 8(b)(1)(A) when it refused to 
accept the resignation of member David Ferguson and when it 
continued to demand and receive dues pursuant to a checkoff au- 


may resi 


period. 
in 1983, the union received from Ferguson s 


accept the resignation. Ferguson’s dues-checkoff authorization 
srowded for withholding “such sums . . . as may be established 
Rem dao to time os unten dese” Tits ineuees, Go Send 
ne ee OS ee 6 Ot ae ee ae ee 
The parties’ agreement also pro employees may revoke 
a dues-checkoff authorization in writing pow on a 10-day period 
each year or before contract expiration. The record did not indi- 
cate whether Ferguson revoked his authori. ation. After Fergu- 
son’s resignation the union continued to demand and receive 
dues pursuant to his dues-checkoff authorization. 

The Board panel found that the union violated the Act by its 
refusal to accept Ferguson’s resignation under the rule in Neu- 
a SS Se ee supra. The Board declined to pass 
on the legality of $ requirement that resignations be 
sent by mail. Assuming that such a restriction was 
lawful, the found that Ferguson’s resignation was effective 
despite his having mailed it by certified mail. Te Traffic 
Union Local 212 (New York Telephone), 278 NLRB 998 (1986). 
The Board also found that the union violated Section 8(b)(1)(A) 


197 Scofield ». NLRB, 394 U.S. 423, 429 (1969), NLRB ». Shipbuilders, 391 U.S. 418 (1968). 
108 Machinists Local 1414 (Neufeld Porsche-Audi), 270 NLRB 1330 (1984). 

10° Electrical Workers IUE Local 441 (Phelps Dodge), 281 NLRB No. 137 (Sept. 30, 1986). 
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by demanding that dues be withheld from Ferguson’s paycheck 
and by accepting them after his resignation under the rule that, 
mr A checkoff authorizations make the payment of dues a quid 
pro quo for union membership, as had the authorizatior: in this 


case, resignation from the union will pe —. to . 
the authorization. Machinists Local le Signal), 268 
NLRB 635 (1984). 


In Food & Commercial Workers Local 81 (MacDonald 
Meat),'** the Board held that a union’s suspension from member- 
ship of employees who had resigned their membership did not 
violate Section 8(b)(1)(A) of the Act. The case involved the re- 
spondent’s imposition of fines and suspensions of employees who 
returned to work during a strike against their employers. Pursu- 
ant to its decision in Machinists Local 1414 (Neufeld Porsche- 
Audi)*** and the Supreme Court’s decision in Pattern Makers v. 
NLRB,*** the Board adopted the administrative law re Ma ge 
finding that the respondent’s bylaw prohibiting 
> Gali eae Seaeahaes ot tn puenees os Indl oft teues Gat 
fines of employees who resigned membership before returning to 
work violated Section 8(b)(1)A) of the Act.'!* The majority, 
however, reversed the judge and found no violation for the sus- 
pension from membership of employees who resigned their mem- 
berships and returned to work. 

The distinction between unlawful fines and lawful suspensions 
from membership resulted from a balancing of interests which 

embodied in Section 8(b)(1XA) and its proviso. The 
majority found, “That balance is fundamentally one struck be- 
tween the interest of a group in its cohesiveness and continuing 
viability and the interest of individuals in remaining free of the 
group’s control if they so choose.” In finding the balance of in- 
terests to allow the expulsion and suspension of members who 
had resigned, the majority noted that “[e]xpelling or suspending 
someone who has already signified that he does not wish to be a 
member of the organization from which he is being expelled or 
suspended is arguably less coercive [than a monetary fine] and it 
is precisely the kind of action that, as indicated in the legislative 
history of the proviso, Congress wished to leave unions free to 
take with relative impunity.” With regard to the principle, relied 
on by the dissent, that employees shouid be free to leave the 
union and escape its rules, the majority noted that only actions 
by a union that constitute restraint or coercion are prohibited. 
The Board continued, “[A]bsent some threat of monetary penal- 
ty, suspending or expelling those who have signified their intent 


‘8! 284 NLRB No. 131 (Members Johansen, Babson, and Siephens; Chairman Dotson and Member 
Cracraft dissenting in part). 

182 270 NLRB 1330 (1984). 

188 473 U.S. 95 (1985). 

'!* The Board found that fines of employees who returned to work without first resigning did not 
violate the Act. 
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or restrain them. 
Finally, the majority found the right of suspension or expulsion 
— corollary of the member’s right to resign: “Prin- 


to be 
ciples voluntary unionism invoked in [Neufeld and Pattern 
akers] logically apply to all to an association; accord- 
re ann ena e 7 rights, we have protect- 


loyees f tled A ; 
Saalien te in vindication of the interests protected by 
Said, Go Aoas 2edaet de ee Ge ake ete 
ag) a ion with those who choose to 
ve 

whairman Dotson and Member Cracraft dissented from the 
that the suspensions from membership were lawful. They 

d have found that the suspensions were for 


factor that permits unions to discipline members for violating in- 
» ap a the members’ freedom to ‘leave the union and escape 


2. Exclusive Hiring Hall 


In Boilermakers Local 374 (Combustion Engineering),'** the 
Board held that the respondent violated Section 8(b)(1)(A) by re- 
quiring —— for referral from its exclusive hiring hall to 
post a $1 bond before the union would process a griev- 
ance concerning the operation of its exclusive hiring hall. 

The respondent maintained referral rules providing D aay Sell gave 
with a disputes resolution procedure whereby they 
certain action taken by the ent in the operation of Is ex 
clusive job-referral system. a grievant who 
desired to process his grievance and be heard before the disputes 
committee, composed of an employer representative and a union 
representative, to deposit with the national referral committee “a 
ce tee hy appeee Ay Ey of $100.00, which shall be 
orfeited in the event the Disputes Committee finds against the 
Ge & & ae er sean Geet @ mains Gh ae 
whole or in part any expenses incurred in 
ant’s case,” but “will be returned to the grievant if , 
Committee finds in favor of the grievant.” 

When the respondent determined that two union members’ 
proof of the requisite field hours required for placement on the 


primary referral list was insufficient and them instead on 
the trainee referral list, both men a to file grievances 
without posting the $100 bond. respondent advised 


the men that they would have to post the $100 appeal bond 


''8 284 NLRB No. 140 (Members Johansen, Babson, and Stephens). 
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before a hearing with the disputes committee would be con- 
vened. No action was taken on their referral grievances until sev- 
a After unfair labor practice charges had been 
filed, the respondent’s assistant business manager requested a 
hearing before the disputes committee and submitted a check for 
$200 to cover these two grievances. The disputes committee ulti- 
mately ruled both men. 

Loft abet ~ Pape ee 
was not unlawful because it was limited to referral grievances, it 
was an attempt to discourage frivolous grievances, and it levied a 
reasonable assessment. In view of the state of the record, the 
Board rejected the respondent’s argument as nonmeritorious. The 
Board found, inter alia, that the bond amount, to be paid in cash, 
was not an insignificant figure for unemployed individuals, and 
7, Gb mae Tl & & ones, & aeeek 

to be meritorious, it appeared to 

beyond its ostensible purpose of discouraging only Stostens 
grievances. The Board also found that the respondent had failed 
to demonstrate the bond requirement was reasonable because the 
bond was necessary to the effective performance of the union's 
a me functions, including the processing of grievances. 

Board therefore held that the respondent's requirement was 
arbitrary and breached its duty of fair representation. The Board 
did not reach the specific question of whether bond requirements 
for referral grievances are per se unlawful. 


3. Discipline Against Supervisor-Member 
at bat oe ee oa 
t to select its own collective-bargaining representatives. 
y, the section provides that “[ijt shall be an unfair 
pence for a babes ization or its .gents . . . to re- 
Nally ng & . . an employer ‘n the selection of his 
ves for the purposes collective bargaining or the adjust- 


of alee 

Sheet Metal Workers Local 80 (Limbach Mechanical),'** a 
panel found, on the basis of a stipulated record, that a 
eed ee ee of the Act by main- 


union had 
taining c hasan caplet, and expelling, a supervisor-member of its 


cadiaies be eau the layoff of a union steward, and rec- 
hired"? The Board yer that the laid-off employee not be re- 
hired.'*? Board panel noted that the action taken by the 
local union the su -member resulted from the lat- 
ter’s interpretation and ration of the parties’ collective- 


Smeguiaind cqueament ond aut, oo chimed Ws Go lend anion 


187 The Board panel also found that the parent International of the local union, s named respond- 
ent, had likewise violated Sec 8(b 1B) of the Act by ratifying the local union's unlawful conduct. 


Suployer ad the wnicn over the interprctstion of their collec. 
tive-bargaining agreement.” 

The Board noted that in NLRB ». Electrical Workers IBEW 
Local 340,'** the Supreme Court rejected the Board’s “reservoir 
doctrine”*** and held that Section 8(6)(1)(B) prohibits discipline 
of a supervisor-member only for performing 8(6)(1(B) duties 
which include collective bargaining, grievance adjustment, and 


interpretation. 
case, the Board noted, clearly showed that the supervisor- 
member actually performed &(b\1)(B) duties. On the basis of the 
stipulated facts, the Board concluded that the supervisor-member 


his interpretation of Ses ae 
behalf of his employer, and thet the locel union's conduct im this 
at chisten of tp punmagies tx Oo caine of eiebee 
the selection of its representative for the of collective 
bargaining or grievance adjustment in of Section 
8(b\1)(B) of the Act. 

E, Illegal Secondary Activity 


Se ee te a ee ah a ee 


city, other than picketing,” and “any pri its 


Empontte Lecel 316 (Therahill Constructien),'* « Board 
oe pd Be pe peices pte ap Rms Bn 
a neutral subcontractor on a common construction site at whi 
ee ee ea was in effect to stop work and 
walk off job in honor of a picket line established by another 
union in of that union’s primary labor dispute with 
the general contractor on the construction project. 

The Laborers had a primary labor dispute with the general 
contractor on a common construction site. There was no system 


1*8 107 S.Ct. 2002. 
''® Under the Board's “reservoir doctrine,” all Sec. 2(11) supervisors constituted, in the Board's 
view, a reservow of workers available for selection at a future date as &(> 1B) representatives with 


collective-bargamimg or gnevance adjustment asthonty 
‘8° 283 NLRB No 16 (Chairman Dotson and Members Stephens and Cracraft) 


a sang 
ee 


Fifty-Second Annual Report of the National Labor Relations Board 


112 


SE TELE EPSCATEGETTEORqaaE apzes 
ee 
sil ce nl 
2 it ‘i Bas i anil aides 
ag i ii i 
halt enna al al ae Ra 


707 


Local 
union's picketin Tay 


on Production Workers 


Toy 


that 
(Members Johansen. Stephens. and Cracraft) 


The Board, rel 


Taxi),'®® held 


Unfair Labor Practices 113 


was not a neutral party but was directly and intimately involved 
in the underlying dispute. The subhaulers’ dispute was solely 
with Chipman and the union’s picketing on behalf of the sub- 
haulers was directed against Chipman. The Board held that be- 
cause Chipman was not a neutral, the union’s picketing against 
Chipman with either of the alleged objectives was primary activ- 
ity that did not violate the Act. 


F, Recognitional Picketing 


In Laborers Local 133 (Whitaker & Sons),'** a Board panel 
held that a union which engaged in recognitional picketing for 
more than 30 days violated Section 8(b)(7)(C) of the Act even 
though it filed an election petition prior to the expiration of the 
30-day period because no charge alleging a violation of Section 
BON 7TKC) had been filed prior to the petition’s dismissal and the 
petition was not supported by the requisite showing of interest. 

Two days after the employer began work on a construction 
project, the union demanded that the employer recognize and 
bargain with it as the exclusive representative of the employer's 
laborers at the Weymouth, Massachusetts jobsite. The union 
began picketing in support of its recognitional demand on Janu- 
ary 28, 1985, and picketed until March 15, 1985, for a total of 47 
days. On February 22, 1985, the union filed a petition seeking to 
represent the employer’s laborers, but the petition was not sup- 
ported by a showing of interest indicating that a substantial 
number of employees at the Weymouth jobsite wished to be rep- 
resented by the union. Because no 8(O)7M(C) charge—which 
would have dispensed with the necessity for a showing of inter- 
est—had been filed, the petition was dismissed. On March 8, 
1985, after the petition’s dismissal, the employer filed a charge 
alleging that the picketing violated Section 8(b)(7)(C). 

The union argued that Section 8(b)(7)(C) of the Act directs the 
Board to expedite election procedures when a petition is filed 
within a reasonable time after the commencement of recogni- 
tional picketing, without regard to the absence of a showing of 
interest on the part of the labor organization. Alternatively, the 
union argued that the time during which its petition was pending 
prior to the dismissal of that petition, as well as the time during 
which only one laborer was employed at the jobsite, should not 
be counted in calculating a reasonable period not to exceed 30 
days during which its recognitional picketing would be lawful. 
The General Counsel, on the other hand, asserted that a petition 
which does not raise a valid question concerning representation 
does not preclude the finding of a violation of Section 8(b)(7)(C) 
based on a charge filed following the petition’s dismissal. 
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The Board noted that it had ivng ago determined that the ex- 
pedited election procedure contempiated by Section 8(b)(7)(C) is 
applicable only in an 8(b)(7)(C) proceeding where an 8(6)(7)(C) 
unfair labor practice charge has been filed. “In the absence of an 
8(b)(7)(C) unfair labor practice charge, a union will not be en- 
abled to obtain an expedited election by the mere device of en- 
gaging in recognition or organization picketing and filing a rep- 
resentation petition,” the Board stated, quoting Hod Carriers 
Local 840 (Blinne Construction).1** “Congre . did not intend to 
allow unions to circumvent 9(c) requirements ¥ the mere device 
of engaging in picketing and filing a petiticn,”’ the Board said. 
Absent a charge that its picketing violated the law, there was no 
justification for allowing the union to avail itself of the expedited 
election procedure and dispensing with norma! showing-of-inter- 
ests requirements. 

The Board also rejected the union’s argument that the 11 days 
during which its unsupported petition was pending prior to the 
Regional Director’s dismissal of that petition should not be 
counted. In the absence of an 8(b)(7)(C) charge which would 
trigger the expedited election procedure, a petition which may 
not otherwise lead to an election in no way protects a union’s 
picketing for recognitional purposes beyond the period allowed 
by Section 8(b)(7)(C) nor insulates the offending union from li- 
ability for its picketing in excess of that allowed by the Act. Be- 
cause the union picketed for 33 days, even without including the 
time during which only one laborer was employed at the jobsite, 
the Board found it unnecessary to address the union’s contention 
that that time should not be counted. 

In Food & Commercial Workers Local 23 (Cranberry Mall),'25 
the Board held that a meritorious -harge against an employer 
under Section 8(a)(2) of the Act is not a defense against an 
8(b)(7)(C) charge against a union. In this case the union picketed 
the employer. One object of the picketing was recognitional; 
other picketing objectives were claimed by the union (e.g., area 
standards). The union did not file a representation petition with 
the Board within a reasonable time of the commencement of the 
pickciiag. 

The Board rejected the union’s defense that the employer’s 
8(a)(2) unfair labor practices excused the filing of a petition as 
required under Section 8(b)(7)(C). The Board reasoned that the 
8(a)(2) charge did not moot the unresolved question concerning 
representation, whick would have resulted in the dismissal of the 
petition (had one been filed). 


124 135 NLRB 1153, 1157 (1962). 
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G. Deferral to Arbitration 


In Blue Cross Blue Shield,'** the Board held that deferral to 
the contractual grievance-arbitration procedure was not appro- 
priate because the dispute was not arguably cognizable under the 
parties’ contract. 

A Board majority agreed with the administrative law judge 
that unit employees were discriminated against in violation of 
Section 8(a)(3) and (1) when the respondent denied them equal 
consideration for a nonunit job vacancy. In agreeing with the 
judge’s finding, the majority relied on the employer’s past and 
current promotional practices, which were found to have been 
based on union considerations and not job qualifications. Con- 
trary to the respondent’s contention, the Board majority found 
that deferral of this dispute to the grievance-arbitration proce- 
dure of the applicable collective-bargaining agreement was not 
appropriate under United Technologies Corp.'** because the dis- 
pute was not cognizable under the existing contract. 

The respondent had primarily relied on an interpretation of the 
contract’s fair employment practices clause in support of its con- 
tention that the dispute at issue was covered by the contract. 
The Board majority rejected this contention as “plainly lacking 
in merit” and “not even ris[ing] to the level of an arguable claim 
under the contract.” In doing so, the majority observed that the 
fair employment practices clause was oriented toward the elimi- 
nation of specific kinds of discrimination, which did not include 
the NLRA and unfair labor practices, and that there was no evi- 
dence of the parties’ intent or bargaining history to construe the 
clause any differently. 

In dissent, Chairman Dotson found that the dispute arguably 
arose under the parties’ contract. In his view, the initial inquiry 
was whether the preference system used by the respondent for 
nonunit transfers violated the contract or whether the union 
waived rights under the contract. According to the Chairman, 
such questions are well suited for resolution by grievance and ar- 
bitration, as they require resolution of contractual language and 
bargaining history. The Chairman believed that the majority’s 
holding was not a proper application of the Board’s deferral 
policy as enunciated in United Technologies. The Chairman con- 
sidered the majority’s holding as usurping the parties’ own 
agreed-upon method for resolving disputes under the contract 
and encouraging extensive prearbitral litigation. 


126 286 NLRB No. 50 (Members Babson and Stephens; Chairman Dotson dissenting.) 
127 268 NLRB 557 (1984). 


116 Fifty-Second Annual Report of the National Labor Relations Board 


H. Remedial Order Provisions 


1, Bargaining Orders 


In Koons Ford of Annapolis,‘** the Board, finding that the em- 
ployer had engaged in violations of “an extremely serious 
nature” designed to thwart the union’s organizing campaign, 
adopted the administrative law judge’s recommendation that a 
bargaining order be issued. 

Durirg the union’s organizing campaign the employer, through 
its high-ranking officials, including its president, threatened em- 
ployees with loss of jobs (i.e., discharge, layoffs, and plant clo- 
sure). Other unlawful conduct consisted of interrogating employ- 
ees concerning their union sympathies and the organizational 
campaign; unlawfully soliciting employees to campaign against 
the union; and threatening employees with more onerous work- 
ing conditions, stricter work rules leading to the discharge of em- 
provers, and loss of benefits. In addition, the employer unlawful- 
y granted wage increases and redressed employee grievances. 

The Board, in finding that the employer’s conduct warranted 
issuing a bargaining order, stated that “in addition to examining 
the severity of the violations committed, the Board also examines 
the present effects of the coercive unfair labor practices which 
would prevent the holding of a fair election.” The Board noted 
that threats of plant closure, discharge, and layoffs were more 
likely to destroy election conditions for a lengthier period of 
time than other unfair labor practices. Further, the threats were 
exacerbated by the fact that the violations were committed by 
the employer’s top official and two department managers. The 
Board also noted the long-lasting impact of unlawful wage in- 
creases because the Board’s traditional remedies do not require 
withdrawing the benefits from the employees. 

The Board denied a motion by the employer to reopen the 
record so that it could present evidence of a change in owner- 
ship as well as evidence of employee and management turnover 
subsequent to the hearing. The Board found that even assuming 
the accuracy of the facts set forth in the motion the inhibitive 
effects of the unfair labor practices would most likely persist de- 
spite the substantial level of turnover and the passage of time. 

The Board noted that similar circumstances were present in 
NLRB y. Air Products & Chemicals, 717 F.2d 141 (4th Cir. 1983), 
in which the Fourth Circuit enforced a bargaining order issued 
by the Board. There, the employer engaged in similar unlawful 
activity (i.e., threats of plant closure, discharge, and loss of bene- 
fits) although, as in this case, there were no 8(a)(3) discharges. In 
issuing the bargaining order, the Board noted, the Fourth Circuit 
relied on factors which were also present here, namely, the sub- 
stantial number of employees affected, the serious nature of the 
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threats, the extended period over which the violations occurred, 
and the large number of managers guilty of violations. 

In Color Tech Corp.,'** the Board held that a union’s request 
for recognition in an inappropriate unit did not preclude a bar- 
gaining order to remedy an employer’s acts of unlawful interfer- 
ence. 

The employer’s lithographic production employees had been 
represented by the union since 1970. In January 1982, the union 
started a campaign to organize the photo lab technicians at the 
employer’s plant. A majority of the photo lab technicians signed 
authorization cards and on February 8 the union demanded rec- 
ognition. The union did not seek to represent the photo lab tech- 
nicians in a separate unit, but rather sought their inclusion in the 
unit of lithographic employees already represented by the union. 
The employer refused to include the photo lab employees in the 
contractual unit. 

The Board reversed the administrative law judge’s finding that 
the employer’s refusal to recognize the union as the representa- 
tive of the photo lab technicians was a violation of Section 
8(a)(5). The Board found that because the photo lab employees 
were not an accretion to the contractual unit, the employer 
never rejected a request for bargaining in an appropriate unit. 
The Board found, however, that the absence of a proper demand 
for recognition did not preclude issuance of a bargaining order to 
remedy serious unfair labor practices committed by the employ- 
er. The Board also found that the unfair labor practices de- 
stroyed the union’s majority status and precluded a fair election. 
It stressed the small size of the unit as well as the employer’s un- 
lawful grant of wage increases to the photo lab employees. Fur- 
ther, the authorization cards signed by the photo lab technicians 
did not suggest that they wanted representation only as part of 
the contractual unit. The Board added that the “dilemmas” of 
determining employee choice arose only as a result of the em- 
ployer’s unlawful conduct. The employer was free to reject the 
demand for bargaining in the inappropriate unit and could have 
insisted on a Board election before recognizing the union in the 
appropriate unit of photo lab technicians. 

Chairman Dotson, dissenting in part, would have found that 
the employer’s unlawful conduct was not of such magnitude to 
warrant a bargaining order. Further, the Chairman argued, the 
union never stated or even intimated that it wished to represent 
the photo lab technicians separately. The Board’s order would 
require bargaining in a unit not contemplated by the union and 
there was no evidence that the photo lab technicians themselves 
wished to be represented in the unit established by the bargaining 
order. 


12° 286 NLRB No. 44 (Members Johansen and Stephens; Chairman Dotson dissenting in part). 


BEST COPY AVAILABLE 


118 Fifty-Second Annual Report of the National Labor Relations Board 


In Colfor, Inc.,4*° the Board had another opportunity to con- 
sider an appropriate remedy for an 8(a)(5) violation. 

As a result of an earlier unfair labor practice case, the Board 
had ordered the employer to bargain with the union for a 1-year 

iod, commencing on the date that the employer began good- 
faith bargaining. Bargaining commenced on November 1, 1982. 
In May 1983, however, the employer temporarily ceased negoti- 
ating for gto 9d 2 months, refusing to negotiate in the 
presence of one of the union negotiating committee members 
who had recently been discharged. On November 4, 1983, the 
employer again refused to bargain, asserting that the parties had 
reached an impasse at the conclusion of their previous negotiat- 
ing session, even though that meeting concluded with the parties 
agreeing to contact each other to schedule another meeting. 

The administrative law judge concluded that the employer 
violated Section 8(a)(5) and (1) by refusing to bargain with the 
union for the 2-month period commencing in May and by refus- 
ing to bargain with the union beginning on November 4 and at 
all times thereafter. The judge further concluded that good-faith 
bargaining had never commenced and therefore ordered a 1-year 
extension of the certification year. 

The Board adopted the judge’s findings of 8(a)(5) and (1) vio- 
lations, but, contrary to the judge, concluded that because a lack 
of good-faith bargaining was neither « lleged in the complaint nor 
litigated at the — the judge’s fi: ding that the employer did 
not commence good-faith bargaining went beyond the scope of 
the proceedings. 

In fashioning a remedy for the 8(a)(5) violations, the ae 
began with the proposition that, when a party refuses to bar 
during the certification year, the Board will extend the certi _ 
tion year to prevent that party from gaining an advantage from 
its failure to carry out its we errs | obligation. While the exten- 
sion is normally for a period which will provide the aggrieved 

party with a full a of actual bargaining, the Board reasoned 
that the length of the extension need not be the product of a 
simple arithmetic calculation. The Board then concluded that a 
6-month extension of the certification year would be appropriate, 
reasoning that a “6-month extension properly takes into account 
the realities of collective-bargaining negotiations by providing a 
reasonable period of time in which the union and the respondent 
can resume negotiations and bargain for a contract without 
unduly saddling the employees with a bargaining representative 
which they may no longer wish to have represent them.” 

The Board further reasoned that the effect of the employer’s 
two refusals to bargain was greater than merely denying the 
union 2 months of bargaining. Thus, the Board stated that it “‘is 
unreasonable to conclude that these parties could resume negotia- 
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tions at the point where they left off over 2 years ago, or that 
fruitful negotiations could take place during a mere 2 months of 
ye gy Davee such a hiatus.” Finally, the Board concluded 
that the th extension of the certification year advanced the 
policy of the Act to have the relationship between the employer 
and employees determined by the bargaining process and re- 
duced to written form. 

In St. Regis Paper Co.,*** a Board panel held, in a second sup- 


tal decision upon remand from the United States Court of 

for the First Circuit,'** that it agreed with the court 

that there had been significant c circumstances in the re- 

wee ag he operations which were sufficient to render the 
’s bargaining order moot. 

The Board, in its original 133 had found that the re- 

spondent had violated Section 8(a)(5) and (1) of the Act by refus- 

to the union as the tative of a 
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’s original unit determination; that the ’s bargaining 
, if enforced, would have the undesirable result of requiring 
that current employees be represented by a union they had not 
chosen to represent them; that the respondent presented evidence 
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speniant ene sepenins Se Oe Coemeraien of Go walt whit 
coe Raped See peeeny Sane eerepee Tae apes sates 
that changes in the respondent’s operations—which resulted in 
the constant erosion and deterioration of the unit—were involun- 


te mput or contol Le, economic cycles which affected the 
or control, i.c., economic cycles which affected the 


case; its initial certification year, enjoyed 
6 ee ee ee 
changes cited by the t following the court’s remand— 
relocation to a 11 miles away, izing of 
and turnover in Slee eels 2 ee Ge, 
drawing recognition from a union enjoying a ttable presump- 
tion of majority.” 
In Member Stephens’ view, relieving the t of a bar- 
ion that other employers bear of turn- 
over and reductions in plant size simply because the re- 
spondent’s unfair labor ices had consumed a great amount 
of time did not effectuate the policies of the Act. 
2. Reinstatement and Backpay Issues 


suse in Gio connsustion tntashey, as to ctkar inhmseciny guetta 


process. oumelied Brown & Lonteest "Earth Movers Be the 
majority held that when reinstatement and backpay issues have 
not been fully litigated in the original proceeding on the merits, 


18* NLRB ». Gissel Packing Co., 395 U.S. 575 (1969). 
*8° 285 NLRB No. 72 (Members Johansen, Babson, Stephens, and Cracraft; Chairman Dotson dis- 


senting) 
*9* 267 NLRB 186 (1983). 


remedying the violation, the administrative law judge noted that 
the project had been completed prior to the hearing and that, 
under the circumstances, there was little assurance that the em- 
ployee’s former position existed. The judge, therefore, did not 
order the employer to reinstate the employee and ordered back- 
pay only to the date the project was completed. 

Reversing the judge, the majority found that the likelihood of 
the employee’s continued employment with the employer at 
other projects, absent the unlawful discharge, was not fully liti- 
gated. Accordingly, the only basis to deny reinstatement prior to 
a determination 


departure from its traditional make-whole remedy prior to com- 

i . The majority ruled that a factual inquiry at compliance 
was preferable to a presumption in favor of the adjudicated 
wrongdoer and adverse to the aggrieved employee. The majority 
also noted that encouraging parties to litigate compliance issues 
in the original proceeding prematurely or unnecessarily would 


Chairman Dotson, dissenting in part, would have found that a 
reinstatement order was inappropriate. In his view, the - 
ate remedy for an unlawful discharge from a project of limited 


ered for future employment on a nondiscriminatory basis. Chair- 
man Dotson have placed the burden on the General 
Counsel to affirmatively raise reinstatement issues at the igi 


Another case during the report year was noteworthy for the 
rationale given in support of the make-whole remedy. 

In State Distributing Co.,'*" a Board panel agreed with the ad- 
ministrative law judge that the respondent was a successor to 
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Allstate Distributing Co. because it continued operations in the 
same employing industry and would have hired a majority of the 
*s work fozxce but for a discriminatory intent to avoid 
with the union. As a successor employer, the respondent 


which had been originally established by collective-bargain- 
ing agreement between the union and Allstate. The theory of the 
violations followed Love's Barbeque Restaurant No. 62, 245 
NLRB 78 (1979), enfd. in pcrtinent sub nom. Kallman ¥. 
NLRB, 640 F.2d 1094 (9th Cir. 1981). Here, as in that earlier 


arth py wR hog oy Bem hy oe 

contractual rates that the 

unilateral changes. Suck Such reimbursement was to continue for the 

period from the beginning of the successor operations until, on 

the basis of good-faith barga‘ning, either impasse or agreement 
on new terms was reached. 


v. Burns Security Services,'** of setting now terms 
a canis ah tee on Ge the r’s collective-bar 
ing t, the Board noted t t here the respondent di 
conduct itself lawfully like a Burns successor. deo tomh of te 
refusal to union, it created uncertainty as to what 
terms and ee ee en cena eo ae 
i its Burns obligation by bargaining wi 
dg mer = J Bee Ry gh weet 
tions. The Board also explained that in the present case there 
were possibly even more uncertainties than had existed in Love's 
Barbeque concerning both what terms might have been lawfully 
on or imposed after im and when such a resolution 
might have been reached. The found it appropriate to re- 
solve those uncertainties against the respondent in order to give 
some recompense to the victims of discrimination and prevent 
the respondent from benefiting from its own unlawful conduct. 
In New Horizons for the Retarded,'** the Board adopted a new 


formula for the calculation of interest on backpay, —— 
the old formula set out in Florida Steel Corp.'*°® In Florida Steel, 


the Board, in an ¢ fort to keep in line with current economic 
conditions and more fully compensate discriminatees, abandoned 
the flat 6-percent interest rate and adopted the adjusted prime 
“ae 4% U.S. 272 (1972). 
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rate as set out in Section 6621 of the Internal Revenue Code'*! 
for calculating interest due on backpay. However, as of Jan 
1, 1987, the Tax Reform Act of 1986'** changed the me‘hod by 
which interest was calculated on tax underpayments and over- 
payments. That Act replaced the adjusted prime rate formula 
with the “short-term Federal rate” formula.'** That Act also set 
out different rates for the calculation of interest on overpayment 
of taxes (the short-term Federal rate plus 2 percent) and on un- 
derpayment (the short-term Federal rate plus 3 percent). 

Because the Board could no longer calculate backpay interest 
by the adjusted prime rate, it became necessary to select a new 
method. The Board found that the amended Section 6621 had 
many of the same characteristics that prompted it to adopt the 
adjusted prime rate in Florida Steel. For example, the short-term 
rate is subject to market influences, is periodically adjusted, and 
is easy to administer. The Board then selected the underpayment 
rate as the new method by which to calculate backpay interest. 

Interest on backpay which accrues on or after January 1, 1987, 
is computed at the short-term Federal rate, while interest on 
amounts accrued prior to that date are still computed under the 
formula set out in Florida Steel. 

In Starlite Cutting,'** the Board granted the General Counsel’s 


See eg ee ee Gere, cee 
eS ee ee a ee oe not been located. In 


Rg my Be mp - Decision and Order in the same 
145 the had ordered that the specified backpay of an 


caleneied Gintaieaiee te GD th couemt ter @ not ex- 
ceeding 1 year from the date of the tal decision. If the 
discriminatee was not located within year, the award would 
lapse. 


The General Counsel's motion for clarification questioned 
whether delays in payment of backpay money into escrow was 
intended to toll the running of the year of a respondent's back- 
pay liability. 

The Board granted the motion and amended its previous 
Order, adding: 


[T]he 1-year escrow period shall in either upon the Re- 


spondents’ compliance by payment of the backpay for 
into escrow or upon the date the Board’s Supplemental 


**§ 26 U.S.C. § 6621, added Jan. 3, 1975 (Pub. L. 93-625 § Tal), 88 Stat. 2114). The adjusted 
prime rate was defined as the “average predominate prime rate quoted by commercial banks to large 
businesses as determined by the Board of Governors of the Federal Reserve System.” 26 U.S.C. § 
6621(c). 

142 Pub. L. 99-514, 100 Stat. 2085 (1986) 

'*® The short-term rate is determined by the Secretary of the Treasury based on the average market 
yreld on outstanding marketable obligations of the United States with remaining penods to maturity of 
3 years or less. 26 U.S.C. § 1274(4 1 KCK) (Supp. 1985). 

1#4 284 NLRB No. 7! (Members Babson, Stephens, and Cracraft,; Chairman Dotson and Member 
Johansen dissenting) 
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3. Extraordinary Remedy for Repeat Violator 
In S. E. Nichols, Inc.,*** a Board panel considered the i 
istrative law judge’s recommendation of certain extraordinary 
notice and access remedies for numerous violations of Section 
ren on one Cy & oe St eS ing a union organiz- 


campaign in the s 43 retail 
The Board first agreed with the judge that the extent of the vio 


The j also recommended several extraordinary remedies, 
citing “recidivist” employer's “obdurate flouting of the Act” 


Nichols’ history, whi involved a smaller n of proceed- 
Se ee ae ae aoe ing that never 
} with this employer had the Board ex the geo- 


'¢¢ 284 NLRB No $5 (Members Johansen and Stephens, Charman Dotson dissentong im part) 
**" id., slip op. at fm. 11. 
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vious case involving another store in the same division. The ma- 


i 
Ht 
sais 
Mitt 
i! 
UH. 
ii 


questions ’ 
from the majority to the extent the majority or- 
additions to the conventional remedies. He observed 
the pattern of conduct in the J. P. Stevens cases, there 
that the violations found in previous cases in- 
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vie 


ployer’s history i 
ing that even divisionwide remedies were necessary to offset the 
coercive effects cused by the employer's conduct at issue in this 


the "s representatives and the peti- 

tioner violence and by brutally assaulting the em- 
oo oe including its president, prior to a decer- 
At the time the unfair labor occurred, a decertifica- 
tion election was scheduled to be held among the employers uni 
packers, general ware- 

house help. Angered because of the decertification petition and 
the election, two union representatives, charged with 
unit went to the employer's premises 


tive law judge set aside based on his that the union’s un- 
otal cludin aveuntiad te Galan a ¢ air and free election. 
In agreement with the judge, the majority found that the re- 
t's conduct was such that its effects could not reasonably 
Tent Gs cumelte CU Gal ed Gates aad Gn 
tween the coercive conduct and the 
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188 $40 F.2d 1, 12-15 (ist Cir. 1976), cert. denied 429 U.S. 1099 (1977) 


189 251 NLRB 375 (1980), affd. 670 F 2d 663 (6c) Cir 1982). 


*#° 201 NLRB 47 (1973). 
*** 219 NLRB 862 (1975) 
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respondent. Chairman Dotson contended that the remedy found 
appropriate by the majority was an ineffective use of the Board’s 
power to fashion meaningful remedies for cases involving labor 
violence and was also another example of the Board’s treating 
dissimilar cases alike. 

In rebutting the majority’s analysis of the cases on which his 
proposed remedy relied, Chairman Dotson contended that the 
majority ignored the procedural and substantive aspects of those 
cases. Thus, in Allou, the important factor was that the Board re- 
acted to the violence perpetrated by the union by denying the 
union a bargaining order. This signified that unions whic 
gaged in violence would have to pay and the Board would move 
effectively against them. Additionally, in Union Nacional, the 
Board decertified the union primarily because of its then-current 
violent misconduct and only relied on the union’s past record of 
similar aggravated misconduct to bolster its decision. Moreover, 
these cases all involved employer unfair labor practices, while 
the employer in this case was wholly unoffending. Because the 
—_ was not faced with the dilemma of having to choose be- 

rotecting the public interest in discouraging violence 
ae y remedying the employer’s unfair labor practices, the 
Chairman argued, it should not have treated this matter as a rou- 
tine election set aside case, for by doing so it ignored precedent 
and encouraged brinkmanship. 

In light of the violent and intimidating nature of the union rep- 
resentatives’ conduct which was directed at the unit employees, 
Chairman Dotson believed that a free and fair election could 
never be held as long as the same individuals were allowed 
access to the charging party’s premises. Relying on Fitzsimmons 
Mfg. Co., Chairman Dotson concluded that because a second 
election was directed, he would have included in the Order a 
provision that these two union representatives be precluded from 
access to the charging party’s premises, thereby effectively re- 
moving them from representing the respondent in matters affect- 
ing the working conditions of these particular unit employees. 


I, Equal Access to Justice Act 


The Equal Access to Justice Act (EAJA), 5 U.S.C. § 504, and 
the Board’s Rules promulgated thereunder,'®* permit eligible 
parties that prevail in litigation before the Agency and over the 
Agency in ederal court, in certain circumstances, to recover 
litigation fees and expenses from the Agency. Section 504(a)(1) 
provides that “an agency that conducts an adversary adjudica- 
tion is required to award to a prevailing party fees and other ex- 

incurred by the party . . . unless the adjudicative officer 
of the agency finds that the position of the agency . . . was sub- 


184 Board Rules and Regulations, Secs. 102.143 through 102.155. 
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stantially justified or that special circumstances make an award 
unjust.” Section 504(a)(2) provides that within 30 days of a final 
disposition of the case, a party seeking an award must file with 
the agency an application which shows that the party prevailed 
and is eligible under the Act to receive the award,'®® itemizes 
the amount sought, and alleges that the position of the agency 
was not substantially justified. 

In MacDonald Miller Co.,'5* a Board panel denied the employ- 
er’s application for fees and expenses under the Equal Access to 
Justice Act, finding that the General Counsel’s case had a sub- 
stantial basis in fact and law, and that based on the evidence 
which she had at the time and inferences that could be drawn 
from the evidence, it was “more than merely reasonable” for her 
to proceed with the case. 

In the underlying case,*** a Board 1 adopted the adminis- 
trative law judge’s finding that one of the alleged discriminatees 
was a supervisor and that the General Counsel did not prove 
that the employer violated Section 8(a)(3) and (1) by discharging 
the two alleged discriminatees. Thereafter, the employer brought 
- , eS ee ee 7 es Ss 

issue regarding isory status of one o alleged 
discriminatees, the judge found that the sole credibility question 
to be decided was when, “not if,” the alleged discriminatee 
became a foreman (i.e., a supervisor). The judge cited the 
discriminatee’s title, premium wage, duties, and the union’s ad- 
monition that under its contract with the employer the alleged 
discriminatee could not simultaneously hold the position of fore- 
man and steward. The judge further found that the General 
Counsel was not reasonable in taking the position that the al- 
leged discriminatee was not a supervisor or in giving controlling 
weight to his denials of supervisory status “in the face of the 
foregoing objective factors.” 

As to the “traditional theories” on which the General Counsel 
relied in issuing the complaint alleging that the employer violat- 
ed Section 8(a)(3) by discharging two alleged discriminatees 
because of their union activities, the Judge found in the underly- 
ing case that the General Counsel had failed to prove employer 
knowledge and animus, two essential com ts for an 8(a)(3) 
discharge allegation under the traditional ies. In his supple- 
mental decision, the judge found that the General Counsel knew 
that the employer was unaware that the alleged discriminatees 
had complained to the union about the long-continuing collec- 
tive-bargaining relationship. The judge found no merit in the 
General Counsel’s attempt to prove animus on the grounds that 
the alleged discriminatees were union stewards, that the employ- 


158 5 U.S.C. § 504(6) 1B) defines “party” to exclude individuals and certain enterprises from the 
coverage of the Act. 

186 283 NLRB No. 98 (Chairman Dotson and Members Johansen and Babson). 

167 277 NLRB 701 (1985). 
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er had hired four employees with the alleged discriminatees’ job 
classification before discharging them, and that an employer su- 
te | had testified that an accusation made by one of the al- 
eged discriminatees that the employer was antiunion was a con- 
sideration for the supervisor’s suggestion to the employer that 
this person be discharged. 

In addition to relying on traditional theories to sustain the 
8(a)(3) allegations, the General Counsel also alleged that dis- 
charging the alleged discriminatees because they were the sub- 
ject of a grievance brought by the union was “inherently de- 
structive” of the employees’ rights to engage in collective-bar- 
oy A violated Section 8(a)(3).15® Citing Monarch Machine 
Tool Co.15* and P. W. Supermarkets,'®° the judge in the underly- 
ing case rejected this theory in the context of a nonanimus job 
loss related to a _—. He further found that, even assuming 
that the inherently destructive theory was applicable ‘n the case, 
the employer effectively rebutted the presumption of illegality by 
showing under the test set forth in NLRB vy. Fleetwood Trailer 
Co.'®* that the discharges had a substantial and legitimate busi- 


ness purpose. 

The General Counsel contended that she was substantially jus- 
tified in bringing this case to the Board because it turned on 
credibility issues'®* and inferences to be drawn from the 
facts.1°* The panel agreed with the General Counsel that the 
judge erred in equating what he believed to be easily resolved 
credibility issues with the absence of such issues and by failing to 
draw reasonable inferences from the General Counsel’s evi- 
dence.'** It found, contrary to judge, that the “objective fac- 
tors” manyy A alleged discriminatee’s supervisory status did 
not negate a finding that the General Counsel was reasonable in 
relying on the alleged discriminatee’s denial that he was a super- 
visor to overcome the testimony that he was a supervisor. With 
respect to the General Counsel’s reliance on the traditional theo- 
ries in filing her complaint, the panel found that it would be rea- 
sonable for the General Counsel to infer that the employer had 
knowledge that the alleged discriminatees had complained to the 
union about their wage rates, and that they were instrumental in 
having the union bring the grievance. The panel also found that 
it would be reasonable to infer that the employer blamed the al- 
leged discriminatees for the hostility which the grievance gener- 
ated between it and the union, that the employer believed labor 


188 See NLRB v. Great Dane Trailers, 388 U.S. 26 (1967). 

16° 227 NLRB 1880 (1977). 

16° 269 NLRB 839 (1984). 

161 389 U.S. 375 (1967). 

1®2 See, e.g., Natchez Coca-Cola Bottling Co., 269 NLRB 877, 878 (1984). 

163 See Bosk Paint & Sandblast Co., 270 NLRB 514 (1984), Jowa Parcel Service, 266 NLRB 392 
(1983), enfd. sub nom. Jowa Express Distribution v. NLRB, 739 F.2d 1305 (8th Cir. 1984), cert. denied 
469 U.S. 1088 (1984), rehearing denied 470 U.S. 1024 (1985). 

184 See, e.g, Carmel Furniture Corp., 277 NLRB 1105 (1985); Western Publishing Co., 276 NLRB 
1566 (1985); Derickson Co., 270 NLRB 516 (1984). 
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relations would be smoother without the alleged discriminatees, 
and that the employer’s discharging them rather than assigning 
them different work suggested retaliation resulting from the 
union’s pursuit of their grievance. As to the General Counsel’s 
reliance on the inherently destructive theory, the Board found 
that, unlike the employees in Monarch Machine Tool Co. and P. 
W. Supermarkets, the employer in this case did not have substan- 
tial business justification for laying off the alleged discriminatees 
and thus the General Counsel was justified in contending that 
their discharges were inherently destructive. 

In Leeward Auto Wreckers,'®* a Board panel found, contrary 
to the administrative law judge, that the employer was not enti- 
tled to an EAJA award for fees and expenses incurred in suc- 
cessfully defending itself against an allegation that it had violated 
Section 8(a)(5) and (1) of the Act by not notifying the union of 
its decision to lay off unit employees, assigning nonunit employ- 
ees to perform unit work, and subcontracting out unit ‘work 
without bargaining with the union. The judge had found, and the 
panel agreed, that the General Counsel was substantially justified 
in issuing the complaint and in proceeding to a hearing in this 
case. The judge, however, also found that on the fourth day of a 
6-day hearing the employer produced documentary evidence 
which supported its claim that its conduct was consistent with its 
past practice, was economically motivated, and had been acqui- 
esced in by the union, and that, in light of such evidence, the 
General Counsel was not justified in continuing to litigate the 
case beyond the fourth day. The judge concluded that the em- 
ployer was entitled to an EAJA award for fees and expenses in- 
curred in defending itself beyond the fourth day. The panel dis- 
agreed with the judge’s finding in this regard. Thus, it noted that 
while the documentary evidence produced by the employer on 
the fourth day had the effect of weakening the Government’s 
case, there was no obligation on the General Counsel’s part to 
withdraw the case at that point because the latter could not have 
known, prior to the judge’s issuing a decision, what, if any, 
weight the judge would give to the employer’s documentary evi- 
dence and the testimony of its witnesses vis-a-vis that produced 
by the General Counsel. The panel also noted that the judge’s 
finding that the employer had a valid defense to the complaint 
allegations was based not only on the documentary evidence sub- 
mitted by the employer on the fourth day of hearing but also on 
his resolution of certain conflicts in testimony in favor of the em- 
ployer. Thus, the panel concluded that under these circumstances 
the General Counsel was substantially justified in litigating the 
case to the close of hearing and in filing a posttrial brief with the 
judge. 


168 283 NLRB No. 85 (Chairman Dotson and Members Johansen and Babson). 
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In Lion Uniform,'** the Board reversed the administrative law 
judge and found that the General Counsel was substantially justi- 
fied in issuing the unfair labor practice complaint alleging that 
the applicant violated Section 8(a)(3) and (5) and in rejecting the 
applicant’s offers to settle the case. 

On February 9, 1978, the General Counsel issued a complaint 
against the applicant alleging that its temporary transfer of fire 
coat production from its Lake City, Tennessee facility to its 
Beattyville, Kentucky facility violated Section 8(a)(3). The com- 
plaint also alleged that the applicant violated Section 8(a)(5) by 

to bargain over the transfer. At the hearing, the appli- 
cant offered to withdraw its answer to the complaint and admit 
all unfair labor practices so long as the remedial order would 
allow it to keep fire < coat contact at its Beattyville facility and 
to return an equivalent production line to Lake City. The admin- 
istrative law judge approved the unilateral settlement offer, but 
the Board reversed and remanded the case for a resolution on 
the merits.'°? Although the applicant continued to express a 
desire to settle the proceedings, the General Counsel refused to 
settle unless the applicant unconditionally restored its fire coat 
line to Lake City. At the subsequent unfair labor practice hear- 
ing, the administrative law judge found the applicant’s decision 
to temporarily transfer its fire coat line was based on legitimate 
business reasons and that the transfer did not violate Section 
8(a)(3) or (5).1®* The Board adopted the judge’s decision. '®* 
In rejecting the judge’s subsequent decision in the EAJA pro- 
the majority found that the General Counsel was sub- 
ially justified in pursuing the claims in light of tne conflict- 
ing statements made by the applicant at the time of the transfer 
and the applicant’s failure to submit evidence to support its as- 
serted business justification defense until the unfair labor practice 
hearing. The majority also concluded that, because the General 
Counsel was substantially justified in initiating the case, the Gen- 
eral Counsel was also substantially justified in refusing to settle 
the case without a complete remedy for the claimed violations. 
Thus, the majority declined to award any fees for the defense of 
these allegations. 

The majority found, however, that the General Counsel was 
not substantially justified in alleging that the applicant violated 
Section 8(a)(5) on January 5, 1978, when it announced its tenta- 
tive decision to make the temporary transfer of fire coat produc- 
tion permanent because the applicant’s letter announcing the de- 
cision emphasized that its decision was “tentative” and that it 
was willing to bargain over the issue. However, the majority de- 


166 285 NLRB No. 29 (Members Johansen, Babson, and Stephens; Chairman Dotson dissenting). 

187 247 NLRB 992 (1980). 

1®® The judge found that the applicant did commit several other violations of Sec. 8(a)(1) and a 
violation of Sec. 8(a\5). 

#9® 259 NLRB 1141 (1982). 
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clined to award the applicant any fees for ‘ts defense of the alle- 
gation because it was not a “significant and discrete” part of the 
proceeding and the applicant suffered no “measurable expendi- 
tures” for its defense of the 

Chairman Lotson dissented from the decision. Chairman 
Dotson found that the General Counsel was not substantially jus- 
tified in issuing the initial complaint or in rejecting the appli- 
cant’s numerous settlement offers. Emphasizing that the General 
Counsel reasonably should have known that the initial decision 
to transfer the fire coat production line was temporary and was 
caused by the union’s strike at the Lake City facility, and that 
the applicant expressed its willingness to negotiate over these 
issues, Chairman Dotson agreed with the judge that the General 
Counsel acted improperly in pursing the case and in rejecting the 
applicant’s offers to settle. 


VI 
Supreme Court Litigation 


During fiscal year 1987, the Supreme Court decided two cases 
in which the Board was a party. 


A. Union Discipline of Supervisor-Members 


In Electrical Workers IBEW Local 340,' the union fined two of 
its members, Schoux and Choate, for violating the IBEW consti- 
tution by working for employers that did not have a collective- 
bargaining relationship with the union. The Board found that by 
disciplining Schoux and Choate, who were employed as supervi- 
sors, the union had “restrained or coerced” their employers “in 
the selection of [their] representatives for the purposes of collec- 
tive bargaining or the adjustment of grievances,” in violation of 
Section 8(b)(1)(B) of the Act. The Board relied, in part, on its 
doctrine that all supervisory employees are 8(b)(1)(B) representa- 
tives because such employees “form the logical ‘reservoir’ from 
which the employer is likely to select his representatives for col- 
lective bargaining or grievance adjustment.” 271 NLRB 995, 997 
(1984).2 The Board held that, irrespective of whether the union 
had or was seeking a bargaining relationship with Schoux’s or 
Choate’s employer, the discipline could have the effect of forcing 
the representative to quit, thus depriving the employer of the 
representative’s services. 

The Court of Appeals for the Ninth Circuit accepted the 
Board’s findings that Schoux and Choate were 8(b)(1)(B) repre- 
sentatives. However, the court held that Section 8(b)(1)(B) only 
proscribed union discipline of supervisors working for an em- 
ployer whose employees the union represented or had demon- 
strated an interest in representing. 


' NLRB »v. Electrical Workers IBEW Local 340, 107 $.Ct. 2002, affg. 780 F.2d 1489 (9th Cir. 1986). 

* The Board did not find that Choate actually performed any collective-bargaining or grievance 
adjustment duties. It found, however, that Schoux had adjusted personal (as distinguished from con- 
tractual) grievances, and thus qualified as an 8(b\1\(B) representative without resort to the “reservoir 
doctrine.” 
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Resolving a conflict in the circuits,* the Supreme Court* held 
that a union does not violate Section 8(b)(1)(B) when it disci- 
plines a supervisor-member who does not participate as the em- 
ployer’s representative in collective bargaining or grievance ad- 
justment, and whose employer has not entered into a collective- 
bargaining agreement with the union. Thus, the Court rejected 
the Board’s “reservoir doctrine,” that in Florida Power® it 
had “created a restrictive ‘adv ect’ test” to determine 
when Section 8(b)(1)(B) is violated by union discipline of super- 
visory employees (107 S.Ct. at 2008). Implicit in Florida Power, 
the Court stated, was the limitation that “an adverse effect on 
future § 8(b)(1)(B) activities exists only when an oyer- 
sentative is disciplined for behavior that occurs while he or she 
engaged in § 8(b)(1)(B) duties—that is, ‘collective bargaining or 
hg adjustment, or ... any activities related thereto” 

.). The Court ac jed that it had held in ABC® that, “before a 

 8(6)(1)(B) violation can be sustained, the NLRB must make a 
actual that a union’s sanction will adversely affect the 
employer-representative’s ormance of collective-bargaining 
or grievance-adjusting duties” (107 S.Ct. at 2010). The Court 
concluded that “[o}ne simply cannot discern whether discipline 
will have an adverse impact on a supervisor-member’s future per- 
formance of § 8(b)(1)(B) duties when their existence is purely hy- 
pothetical” (id. at 2011). 

The Court further held that the absence of a collective-bar- 

gaining relationship between the employers and the union made 
the possibilty that the union’s discipline of Schoux and Choate 
their employers in their choice of tatives 

“too attenuated to form the basis of an unfair 
charge” (107 S.Ct. at 2012). The Court reasoned that “when a 
union has no collective-bargaining relationship with an employer, 
and does not seek to establish one, both the incentive to affect a 
supervisor’s performance [of § 8(b)(1)(B) duties] and the possibili- 
ty that an adverse effect will occur vanish” (ibid.).7 Moreover, 
the Court said, the union’s discipline of Schoux and Choate did 
“not coerce (their employers] in their selection of § 8(b)(1)(B) 
representatives” (id. at 2013). Any union member who valued 
union membership would be less willing to serve if the cost of 
service were loss of membership, which, in turn, would limit the 


* The Court of Appeals for the Eleventh Circuit had held that, even if a union does not represent or 
intend to represent a company’s employees, Sec. 8(6)1(B) is violated by union discipline that pres- 
sures @ supervisor-member to cease working for a nonunion employer. NLRB v. Electrical Workers 
IBEW Lecal 323, 703 F.2d 501 (1983). 

* Justice Brennan delivered the opinion of the Court. Justice Scalia filed an opinion concurring in 
the result. Justice White, joined by Chief Justice Rehnquist and Justice O'Connor, filed a dissenting 


* Florida Power & Light Co. ». Electrical Workers IBEW Local 641, 417 U.S. 790 (1974). 

* American Broadcasting Cos. v. Writers Guild, 437 U.S. 411 (1978). 

* The Court noted (id. at fn. 13) that direct coercion of an employer's choice of representatives 
would be a violation of Sec. 8b 1B) whether the union has or seeks a bargaining relationship with 
an employer. 
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- of the supervisor pool from which an employer could select 

tatives. But this “minimal effect on an employer's se- 
alien of § 8(b)(1)(B) representzttives is insufficient to support a 
§ 8(b)(1)(B) charge” (id. at 2014).® 


B. Successor’s Obligation to Bargain 


In Fall River,* the Supreme Court upheld the Board’s tests for 

whether a purchaser of a business is obligated to 

bargain with the union that represented its predecessor’s work 

force, refusing to limit the successorship doctrine to a situation 

where, as in sie 9 hep eilen was Olle shortly before the 
transition in employers. 

In February 1982, Sterlingwale Corporation, which had oper- 
ated a textile dyeing and finishing plant, ceased production and 
laid off all of its production employees. It retained a skeleton 
czew of supervisors and maintenance workers until late summer, 
when it went out of business altogether. During this period, one 
of its former officers and the president of one of its major cus- 
tomers formed Fall River Corporation for the purpose of engag- 

in one aspect of Sterlingwale’s business and to take advantage 

ot its assets and work force. Fall River acquired Sterlingwale’s 

fon, its equipment, and some of its inventory and, in September 

1 hing operating out of that plant and hiring employees. Its 

was | full shift, or about 55 to 60 employees; 

o "ssaching ee , it intended to “see how business would 

be" (io? S.Ct. at 230) and, business permitting, to expand to 2 
shi 

In October 1982, when Fall River had hired 21 employees, of 
whom 18 had formerly worked for Sterlingwale, the union that 
had represented Sterlingwale’s production and maintenance 
workers for some 30 years requested recognition by Fall River 
and the commencement of collective bargaining. Fall River re- 
fused the request, stating that it had “no legal basis.”” On Novem- 
ber 1, 1982, the union charged Fall River with an unlawful refus- 
al to bargain. 

By November 1982, Fall River had employees in a full range 
of jobs, had begun production, and was handling customer 
orders. By mid-January 1983, it had reached its initial goal of one 
full shift, and some employees were working a second shift. Of 
Apr a employees, 36 were ex-Sterlingwale employees. By mid- 

Fall 1 River had 107 employees, and was operating 2 full 
ri for the first time, former Sterlingwale employees were out- 
numbered, by a small margin. The same working conditions ex- 


* The Court acknowledged that “ABC does suggest in dictum that any discipline that affects a su- 
pervisor-member's ‘willingness to serve’ as a § 8(b 1B) supervisor is unlawful.” The Court dis- 
avowed this statement, asserting that it was “unnecessary to the disposition of ABC” (id. at 2013 fn. 
15). 

* Fall River Dyeing Corp. ». NLRB, 107 S.Ct. 2225, affg. 775 F.2d 425 (ist Cir. 1985). 

1° NLRB v. Burns Security Services, 406 U.S. 272 (1972). 
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created an obligation to bargain when the em a 

tative capacity. The Court of or the First Cir- 
cuit enforced the Board’s Order and the Court affirmed 
that decision. 


Initially, the Supreme Court"! held that a successor’s obliga- 
tion to bargain with the union that represented its predecessor's 
is not limited to a situation in which the union had 


S.Ct. at 2233}. The Court added that the rationale behind the 
presumptions is “particularly pertinent during a transition be- 
tween employers [when] a union is in a peculiarly vulnerable po- 
sition . . . [and] needs ions of majority status. . . to 
sofaquesé fis mambo’ teh ts and to develop a relationship with 
the successor,” and when employees “may well feel that their 
choice of a union is subject to the vagaries of an enterprise's 
transformation” (id. at 2233-2234). It noted that the new employ- 
er is not bound by the substantive provisions of its predecessor’s 


contract, and incurs a seep aes ay oy bargaining 
only if it “makes a conscious decision to maintain y the 
same business and to hire a majority of its employees from the 
predecesor” (id. at 2234). 
The Court upheld the Board's finding of “substantial continui- 
ty” as supported by substantial evidence, particularly noting that 
‘! Justice Blackmun delivered the opinion of the Court. Justice Powell, joined by Chief Justice 
Rehnquist and Justice O'Connor, filed a dissenting opimon 


the employees’ perspective . . . the 
less than seven months” (id. at 2237). 
The Court further concluded that the Board’s “substantial and 
representative complement” rule—which fixes the moment when 
the determination is to be made whether a majority of the suc- 
cessor’s employees are former employees of the predecessor, and 
thus triggers the successor’s bargaining obligation—is reasonable 
in the successorship context. The Court rejected the employer's 
contention that the determination regarding a union’s representa- 
ee ee rece oer Go, Gee 6 Se ee © 
tained a full complement work force as an “approach . 


hiatus may have been much 


Board’s “substantial and representative complement” rule does 
ee 8 TE Te cee aie ae 


has begun normal production” (id. at 2240). 
Finally, the Court concluded that the Board's rule that a pre- 
mature union demand remains in place until the employer 


plo 
ing one (107 S.Ct. at 2241). 
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abilities arising out of their dispute, including those arising under 
the National Labor Relations Act. 


B. Waiver of the Right to Strike 


Section 7 of the Act guarantees employees the right to refuse 
to cross a lawful picket line. The right of employees to engage in 
such a “sympathy strike” may be waived by the union that rep- 
resents them, but waiver of this statutory right must be clear and 
unmistakable. In its Indianapolis Power decision,® the Board over- 
ruled an earlier holding'® and announced a rule that, absent ex- 
trinsic evidence that the parties intended otherwise, a broadly 
worded no-strike provision in the parties’ collective-bargaining 
agreement waives the employees’ right to engage in a sympathet- 
ic strike. 

The Indianapolis Power rule was presented to the Third Circuit 
in a case in which the Board found that the contractuzl no-strike 
clause had waived the employees’ sympathetic rights.!! Accord- 
ingly, the Board dismissed a complaint alleging that the employ- 
er had unlawfully coerced its employees by threatening to disci- 
pline them if they observed another union’s picket line. Initially, 
the court rejected the union’s contention that the Indianapolis 
Power rule was inconsistent with the settled principle that statuto- 
ry rights may be relinquished only by clear and unmistakable evi- 
dence of such intent. The court concluded that the primary pur- 
poses of the Act “[are] not frustrated by a rule allowing the par- 
ties to embody in broad contractual terms their mutual desire to 
include sympathy strikes as part of their no-strike agreement.” 

The court, however, rejected the Board’s view that inquiry 
into the parties’ intent need go no further than to ascertain the 
“plain meaning” of a broadly phrased no-strike clause. The court 
allied itself with the view of the District of Columbia Circuit 
that the Board was required to consider “[e]xtrinsic evidence— 
whether affirmative or negative in nature— . . . in order to sus- 
tain a finding of a comprehensive waiver.”!* In the instant case, 
the court found, first, that the language and structure of the par- 
ties’ agreement indicated the union’s intent to waive its members’ 
right to strike for any reason, not only over disputes that were 
amenable to arbitration. The court then examined the extrinsic 
evidence and found further indication of waiver in the “prevail- 
ing law” at the time the no-strike clause was first adopted and in 
the union’s failure to seek to renegotiate the terms of the contract 
after two arbitration decisions had held that the union had 


* Indianapolis Power & Light Co., 273 NLRB 1715 (1985), remanded sub nom. Electrical Workers 
IBEW Local 1395 v. NLRB, 797 F.2d 1027 (D.C. Cir. 1986). 

*© Operating Engineers Local 18 (Davis-McKee), 238 NLRB 652 (1978). 

! Electrical Workers IBEW Local 803 v. NLRB, 826 F.2d 1283. 

12 Id. at 1296 fn. 24, citing Electrical Workers IBEW Local 1395 v. NLRB, supra. 


142 Fifty-Second Annual Report of the National Labor Relations Board 


waived its members’ sympathetic rights. The court therefore 
upheld the Board’s dismissal of the complaint. 


C. Employer Disc~imination 


Section 8(a)(3) of the Act generally proscribes employer “dis- 
crimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or disco 
membership in any labor organization.” In a lead ae te 
Board held that an employer did not violate Section 8(a)(3) by 

employees after lawfully locking out its perma- 
nent employees to apply economic pressure in support of a legiti- 
mate bar, position.‘* Relying on eae Court prece- 
dent, ** Board concluded that the employer’s conduct was 
not inherently destructive of employee statutory rights; that its 
effect on those rights was penpeerey slight; that the employ- 
er had come forward with a legitimate and substantial business 
justification; and that, absent iaile proof of antiunion motiva- 
tion, the employer’s conduct was lawful. 

The Third Circuit upheld the Board’s dismissal of the com- 
plaint against the employer.*® In concluding that the employer’s 
conduct was not inherently destructive of employee rights, ys 
court noted the three factors considered by the Eighth t in 
eval whether the use of temporary replacements during a 
lockout an inherently destructive or comparatively slight 
effect on yee rights: “a whether the replacements were ex- 
pressly hi ony for the duration of the labor dispute and 
whether a definite date for their termination had been communi- 
d to the union and employees; (2) whether the tion of re- 

. work was available to the employees on accept- 
yer’s terms; and (3) whether the employer had 
byh in effect the union-security clause from the 
16 Addressing the application of those factors to the 
ore it, the Third Circuit affirmed the administrative law 

that (1) although the employer’s advertisements 
replacement workers A = ify their temporary nature, 
regular employees to work 

> an the Gites cual Tes Goreme i 
on terms less profitable than desired; and (3 

the employer had agreed to the latest in a series of union pro- 
posed security clauses, only to have it withdrawn by the union. 

The court further concluded that the slight impact on employ- 
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i 


i 
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ee rights which the employer’s conduct arguably had was ne om 
ed by the employer’s legitimate and substantial business justi 


'® Harter Equipment, 280 NLRB No. 7) (June 24, 1986). 

14 American Ship Building Co. ». NLRB, 380 U.S. 300 (1965), NLRB v. Brown Food Store, 380 U.S. 
278 (1965), NLRB v. Great Dane Trailers, 388 U.S. 26 (1967). 

18 Operating Engineers Local 825 (Harter Equipment) v. NLRB, 829 F.2d 458. 

© Inter-Collegiate Press v. NLRB, 486 F.2d 837, 845 (8th Cir. 1973), cert. denied 416 US. 938 
(1974). 
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tion.'* Thus, the court affirmed the administrative law judge’s 
findings (1) that the employer was in financial straits and the 
union knew it, and (2) that no temporary replacements were 
hired until 6 weeks after the commencement of the lockout, 
during which period no unit work was performed. 

Finally, the Third Circuit rejected the union’s contention that 
the Board erred in failing to assess adequately the employer's 
conduct in terms of Section 8(a)(1) of the Act. Rather, the court 
held that the Board’s analysis, which simultaneously discussed 
the alleged violation of Section 8(a)(1) and (3), was consistent 
with the relevant court decisions, which had adopted a similarly 
congruent analysis. '® 


D. Bargaining Units 


the year, two courts of appeals rejected the suggestion 
that the Board was statutorily compelled to utilize a standard 
other than “community of interests” in grouping employees into 
collective-bargaining units in the health care field. The Board 
had previously been faulted for applying that traditional standard 
by several courts of appeals, each of which had concluded that a 
“disparity of interests” standard was mandated when Congress 
extended coverage of the Act to employees in the health care 
field in 1974. In reaching that conclusion, the courts relied on the 
legislative history accompanying the health care amendments— 
specifically, on expressions of concern that health care was an in- 
dustry characterized by small groups of highly specialized em- 
ployees, and that doves them to be represented in too many 
small units could lead to unnecessary strikes, ultimately threaten- 
ing efficient delivery of health care. In a Senate committee 
report accompanying the amendments, the sponsors indicated 
that “[dJue consideration should be given by the Board to pre- 
weit proliferation of bargaining units in the health care indus- 


Originally, in St. Francis I,*° the Board attempted to imple- 
ment this admonition by applying a modified version of the tradi- 
tional community-of-interests standard. This approach required 
the Board to consider whether a proposed unit comprised one or 
more of the seven broad groups of employees commonly found 
in hospitals. If it did not, the Board would not allow its designa- 
tion as a separate unit; if it did, the Board then considered 
whether the employees shared a community of interests sufficient 
to warrant placing them in a single unit. This approach was criti- 
cized by courts of appeals as an inadequate response to the ex- 


*? 829 F.2d at 462-463. 

18 Id. at 463. 

1® S. Rept. No. 93-766 at 5 (1974); Legislative History of the Coverage of Nonprofit Hospitals Under 
the National Labor Relations Act 12 (G.P.O. 1974). 

2° St Francis Hospisal, 265 NLRB 1025 (1982). 
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pressions of concern in the legislative history about proliferation 
of bargaining units in the health care industry. Those courts gen- 
erally indicated that the legislative history of the 1974 amend- 
ments mandated the Board to base unit determinations on “dis- 
parity of interests,” by grouping employees together unless their 
differences from other employees were so marked as to warrant 

representation.*! The Board responded in St Francis 
IT?? by adopting the view that the legislative history, and par- 
ticularly the committee report, obligated it to apply the disparity- 
of-interests standard. 

In 1987, however, one court upheld a community-of-interests 
unit determination in the health care industry.** The Board in 
that case had upheld the Regional Director’s designation of a 
broad unit including professionals and nonprofessionals, but ex- 
cluding certain business office clericals as lacking a community 
of interests. The court rejected the employer’s assertion that the 
Board was bound by the legislative history to apply the St Fran- 
cis II disparity-of-interests test. Citing cor endorse- 
ments of the Board’s discretion in the are the court held that 
the Board had satisfied the requirement that the Board give “due 
consideration” to the problem of proliferation by the Regional 
Director’s explicit references to that problem in his decision.** 

In the second case, the United States Court of Appeals for the 
District of Columbia Circuit reversed and remanded St. Francis 
IT itself.25 St. Francis IT involved the Board’s finding that a unit 
of maintenance employees, a unit found appropriate in St. Francis 
I, was inappropriate under the newly enunciated disparity-of-in- 
terests standard. The court concluded that the Board had misin- 
terpreted the legislative history as supporting a congressional 
mandate to apply disparity of interests. It pointed out that Con- 
gress had failed to enact specific proposals to limit the number of 
units in health care institutions, and had made no reference in the 
amendments themselves to the committee report on which the 
Board and the other courts had relied in developing the dispari- 
ty-of-interests standard. In the court’s view, those facts militated 
against ““‘a judgment that Congress intended a result that it ex- 
pressly declined to enact.””’*° The court therefore remanded the 
case for the Board to apply “its own judgment and expertise” in 
developing an appropriate standard, rather than relying on “a 


*1 See, for example, Long Island College Hospital ». NLRB, 366 F.2d 833 (2d Cir. 1977); Allegheny 
General Hospital v. NLRB, 608 F.2d 965 (3d Cir. 1979); NLRB ¥. Frederick Memorial Hospital, 691 
F.2d 191 (4th Cir. 1982); Mary Thompson Hospital ». NLRB, 621 F.2d 858 (7th Cir. 1980); NLRB v. St 
Francis Hospital, 601 F.2d 404 (9th Cir. 1979); Presbyterian/St. Luke's Medical Center ». NLRB, 653 
F.2d 450 (10th Cir. 1981). 

®2 St Francis Hospital, 271 NLRB 948 (1984). 

*8 St John's General Hospital v. NL&B, 825 F.2d 740, 742-744 (34 Cir.). 

®4 Id. at 743-744. 

®8 Electrical Workers IBEW Local 474 ». NLRB, 814 F.2d 697. 

#6 Id. at 711, quoting Gulf Oil Corp. ». Copp Paving Co., 419 U.S. 186, 200 (1974). 
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clear misreading of” the congressional intent in enacting the 1974 
amendments.*? 


E. Bargaining Obligations 
1. Good-Faith Bargaining 
Sections as SAC). Sy), E ay 8(d) of the Act impose on em- 
ployers and unions obligation to bargain with each 


A eg By ty 2 pdb By le Bove 
of the employees, but state that “such obligation does not 

either party to agree to a proposal or require the making a 
concession.” These statutory provisions require employers and 
unions to enter into negotiations with an open mind and a will- 
ingness to reach agreement; thus, neither party may advance pro- 
ogy Boy Sg hE Ay ad eat ee Cae See. 


Act does not require a party to abandon a 
tion sincerely maintained, even though the position precludes 
compromise or frustrates agreemen 

is aie Aad Ge te wile tte Gents Chem 
upheld a Board finding that a union lawfully insisted at all times 
during negotisttons that an employer association accept a collec- 
tive-bargaining contract identical to one the union had simulta- 


| 
THe 


protracted occasions; 

“open” and “accessible position”; and that the union 
made at least one concession from its original bargaining posi- 
tion. The court also rejected a claim that the union’s action com- 
iati the second association as its 

gaining agent in violation of 8(b)(1)(B) of the Act. 
The court noted that the union never asked the association to 
designate the second association as its t, and at all times it 
nea wok directly and exclusively with first association. 


2. Mandatory Subjects of Bargaining 


Pursuant to Section 8(d) of the Act, an employer and the rep- 
resentative of its employees have a mutual obligation to bargain 
in good faith with respect to wages, hours, and other terms and 
conditions of employment. Such mandatory subjects of bargain- 

cannot be imposed or changed through the unilateral action 
~ oo party to the collective-bargaining relationship.** The 


HE 
& 
; 
i 


*7 Id. at 714. 

** See NLRB ». Insurance Agents, 361 U.S. 477, 486-487 (1960). 
®® See NLRB ». American National Insurance Co., 343 U.S. 395, 404 (1952). 
8° Kankakee-lroquois County Employers’ Assn. v. NLRB, 825 F.2d 1091. 
*) NLRB ». Katz, 369 U.S. 736 (1962). 
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In First National Maintenance Corp. v. NLRB,** the Supreme 
Court held that an employer did not have to bargain over the 
decision to close down part of its business where the decision 
had as its focus only the economic profitability of the business, 


yay te = 


change in the basic direction or nature of the enterprise.** 


47 @9 USC § 186(cK4)), permits employers and unions 1c 


cable collective agreement, whichever occurs sooner.” T y, 


for a year or until the contract's termination date. Nonetheless, 
the Board has held, with court approval, that in certain circum- 
stances an assignment may be revoked or voided prior to the 
stated date for revocation even though the assignment otherwise 
conforms to the requirements of Section 302(c)(4). Thus, in Penn 


** 452 U.S. 666 (1981). 

** 269 NLRB 891 (1984). 

*¢ Member Dennis and Member Zimmerman, applying somewhat different analyses, separately con- 
curred in the result. 

** 622 F.2d 559. 
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Cork & Closures,*® the Board and the court held that when em- 

ployees, in an election conducted pursuant to Section 9(e) of the 

Act, voted to rescind a union’s authorization to enter into a 

union-security clause, the employees’ dues assignments were no 

longer valid and enforceable even though their stated ex 

dates fell beyond the date of the election. Similarly, in 

Clerks (Yellow Cab),** the Board and the court held that when 

employees permanently severed their employment with an em 

ployer and then resumed working for the employer before ‘the 
nas te lot Gao Selene da oo ts could 


et ot Sara. The Board has further he 
with Carpenters San Diego td Council 
(Cam ll Industries),** and summarized i in Machinists Local a045 


that, under conventional contract law rules, “[a] party’s duty to 
— even a wholly executory contract is not excused merely 
he decides that he no longer wants the consideration for 
which he has bargained.” When, as in the instant case, the em- 
ployer and the union continue to offer the employee the benefits 
of union membership, the Ninth Circuit held as a matter of 
contract law, the employee is not free simply to refuse to comply 
Se ee SS Se ee ee coe oe 
date stated for revocation in the assignment court noted, 
however, that there might be other bases besides contract law on 
which to justify the result reached by the Board, and according- 
ly the case to the Board for its further consideration. 
Tap Ga, Sa Ste Bee See re See ae S 
the Board’s decision concerning the effect of Section 1205(a) of 
. ee Act “39 U.S.C. § 1205(a)). The court 
that the provision, which permits dues de- 
ductions in the Postal Service and is similar to Section 302(c)4), 
does not mandate irrevocability as a matter of law for dues as- 
ts in the Postal Service. The court also held that the 
Board, and not the Postal Service, has primary responsibility for 
construing and applying these statutory provisions. 


** 156 NLRB 411 (1965), enfd. 376 F.2d 52 (2d Cir. 1967), cert. denied 389 U.S. 843 (1967). 
#7 205 NLRB 890 (1973), enfd. 498 F.2d 1105 (Sth Cir. 1974). 

** 243 NLRB 147 (1979). 

** 268 NLRB 635 (1984). 

*° NLRB vv. Postal Service, 827 F.2d 548. 
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VIII 
Injunction Litigation 
A. Injunctive Litigation Under Section 10(j) 


Sevent oun cases decided during the past Year were of suicint 
terest to 


In Asseo "2 Pan American Grain Co.) the Pest Circult joined 
the Second and Sixth Circuits* in holding that interim injunctive 


relief under Section 10(j) may appropriately include an order di- 
recting an employer to bargain with the union based on a show- 


* 805 F.2d 23. 
* Seeler v. Trading Port, “17 F.2d 33 (2d Cir. 1975), Levine v. C & W Mining Co., 610 F.2d 432 (6th 


Cir. 1979). 
149 
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ing a denial of interim reinstatement under Section 10(j), finding 
that, unlike in Lenape, the discharges were retaliatory for union 
activity and had, in fact, chilled union support among the unit 


intimate” union for 15 vears, which could easily “reconstitute 
itself” following a Board order. The court also concluded that 
because there was reasonable cause to believe that the union had 
obt-ined a card majority, and that the employer's violations pre- 
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the sole union organizer in a small unit, whose discharge threat- 
yond A ST "s nascent campaign. In Seeler vy. 
Accurate Casting Co.,'* the reinstated employee was chair- 
man of the incumbent union's negotiating committee. It is note- 


* 125 LRRM at 527! 

* Tod 

* Kobell ». Suburbon Lines, 731 F 2d 1076 (1984). See 49 NLRB Ann Rep. 140 (1984). 

*° 125 LRRM at 3278. The court relied on the First Circuit's decision in Ameo » Pen American 
Grein Co., wapra. The Third Circuit has not yet passed on the appropriateness of Gisse! bargaining 
orders under Sec 10(j) See generally 51 NLRB Ann Rep 169 (1986) 

1! 646 F Supp. I (SDNY) 

'* The court relied on Ox-Woll Products Mie Co. 135 NLRB 840 (1962), enfd. 310 F.2d 878 (a 
Cir. 1962). 

** 646 F Supp. at 400, citing Seeler » Trading Port, 517 F.2d 33, 38 (2d Cir. 1975). 

** Thid., quoting from Reynolds + Curley Printing Co, 247 F Supp. 317, 324 (M.D. Tenn. 1965). 

** Civil No. B-86-421 (WWE) (D Conn) 

** 86-CV-146 (N DN.Y) 
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126 LRRM 2242 (D.NJ >) 
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*° 619 F.2d 714. 


** See generally Ahrens Aircraft +» NLAB, 703 F.2d 23 (ist Cir. 1983). 
Fashsons 


** CV 87.06157 RSWL (CD Cal) 
*" NLRB + Burns Security Services, 406 US 272 (1972) 


** 116 LRRM 2663 (ED Wis 1984) 
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B. Injunctive Litigation Under Section 10() 


Section 10(1) imposes a mandatory duty on the Board to peti- 
tion for “appropriate injunctive relief” against a labor organiza- 
tion or its agent charged with violation of Section 8(b)(4)(A), 
(B), and (C), 3 or Section 8(b)(7),2* and against an employer or 
union charged with a violation of Section 8(e),25 whenever the 
General Counsel’s investigation reveals “reasonzble cause to be- 
lieve that such charge is true and a complaint should issue.” In 
cases arising under Section 8(b)(7), however, a district court in- 
junction may not be sought if a charge under Section 8(a)(2) of 
the Act has been filed alleging that the employer had dominated 
or interfered with the formation or administration of a labor or- 
ganization and, after investigation, there is “reasonable cause to 
believe such charge is true and that a complaint should issue.” 
Section 10(1) also provides that its provisions shall be applicable, 
“where such relief is appropriate,” to threats or other coercive 
conduct in support of jurisdictional tes under Section 
8(b)(4)(D) of the Act.?® In addition, under 10(1) a tempo- 


be unavoidable” unless immediate injunctive “relief 1s 
ay Such ex parte relief, however, may not extend beyond 5 
days. 

In this report period, the Board filed 67 petitions for injunc- 
tions under Section 10(1). Of the total caseload, comprised of this 
number together with 11 cases pending at the beginning of 

22 cases were settled, 2 were dismissed, 4 were with- 
drawn, and 14 were pending court action at the close 
report year. During this period, 35 petitions went to final order, 
the courts granting injunctions in 15 cases and denying them in 
10 cases. Injunctions were issued in 53 cases involving secondary 
boycott action proscribed by Section 8(b)(4)(B), as well as in in- 
stances involving a violation of Section 8(b)(4)(A), ee 
scribes certain conduct to obtain hot cargo agreements by 
Section 8(e). Injunctions were granted in six cases involving ju 
risdictional disputes in violation of Section 8(b)(4)(D). = tng 


es 


#3 Sec. 8(b4)(A), (B), and (C), as enacted by the Labor Management Relations Act, 1947, prohibit- 
ed certain types of secondary strikes and boycotts, strikes to compel employers or self-employed per- 
® © to join labor or employer organizations, and strikes against Board certifications of bargaining rep- 
re <atatives. These provisions were enlarged by the 1959 amendments of the Act (Title VII of the 
Labor-Management Reporting and Disclosure Act) to prohibit not only strikes and the inducement of 
work stoppages for these objects, but also to proscribe threats, coercion, and restraint addressed to 
employers for these objects, and to prohibit conduct of this nature where an object was to compel an 
employer to enter into a hot cargo agreement declared unlawfui in another section of the Act, Sec. 
8(e). 

*# Sec. 8(bX7), incorporated in the Act by the 1959 amendments, makes organizational or recogni- 
tional picketing under certain circumstances an unfair labor practice. 

#8 Sec. 8(c), also incorporeted in the Act by the 1959 amendments, makes hot cargo agreements 
unlawful and unenforceable, with certain exceptions for the construction and garment industries. 

®® Sec. 8(b4)(D) was enacted as part of the Labor Management Relaticas Act, 1947. 
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tions were also issued in eight cases to proscribe alleged recogni- 
tional or organizational picketing in violation of Section 8(b){7). 

Of the 10 cases in which injunctions were denied, 9 involved 
secondary picketing activity by labor organizations, and 1 in- 
volved recognitional pic 

Tin Ganis af Gusenaar Gilient were Gisidind Gussie thie taut 
year. 

In Sharp v. Omaha Building Trades Council (Simon & Associ- 
ates),** the Eighth Circuit affirmed a 10(1) injunction enjoining 
the respondent, a local building trades council, from 
restraining, Or coercing an employer with an object of forcing 
that employer to cease business with *». nonunion contrac- 
tor in violation of Section 8(b)(4\(ii)(/B). Th: council is a consor- 
tium of individual local building trades un ons comprised exclu- 
sively of local union delegates. It does no! engage in collective 


bargaining as the representative of any particular unit of employ- 
Se Se > on behalf of its local affiliates. The sole 
basis 


il’s appeal was that the dis'rict court had com- 
mitted reversi ible error in finding reasonable cause to believe the 
council was a “labor or * within the mear‘ng of Sec- 
tion $) of the Act.2* appellate court affirmed the district 
court's finding of reasonable cause based, inter alia, on 
evidence that the Council compels local unions to incorporate 
a particular jurisdictional dispute resolution procedure into 
may act as 8 mediaior in such dspues (and) make direct con 
may act as a mediator in disputes [and] make direct con 
tacts with employers to . . . facilitate resolution of labor dis- 
putes. 


821 F.2d at 517. In this respect, the court of appeals observed 
that the statutory phrase “dealing with employers” has been 
broadly construed, and reasonably could encompass such con- 
tacts with employers even if the council were not, itself, the des- 


ignated bargaining representative of the employees on whose 
behalf it was 


was acting. 

In Walsh v. Hotel & Restaurant Employees Local 26 (Hancock 
Ins.),2® the district court was presented with a claim that the 
union violated Section 8(b)(4 ) by threatening to disrupt the 

of the Boston Marathon because it was sponsored by 
John Hancock Ins. Co. (Hancock), the owner of a hotel with 
which the union had a labor dispute. The court found reasonable 
cause to believe that both Hancock and the Boston Athletic As- 
sociation, organizer of the marathon, were neutrals in the union’s 


** 821 F.2d 516. 

®® Sec. 2(5) of the Act, 29 U.S.C. § 152(5), defines a labor organization as: 
any organization of any kind, or any agency or employee representation committee or plan, in 
which employees participate and which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or 
conditions of work. 

** 671 F.Supp. 75 (D.Mass.). 
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dispute with the hotel. Thus, although Hancock owned the hotel, 
it was operated under a management contract with Hotels of 
Distinction, Inc. (Distinction). The responsibility for labor rela- 
tions policies at the hotel was left to Distinction and there was 
no evidence that Hancock had injected itself into the conduct of 
those labor policies. The court also found reasonable cause to be- 
lieve the union had made statements and engaged in conduct 
demonstrating that it intended to engage in picketing or other 
acts of restraint and coercion designed to disrupt the running of 
the marathon and that such conduct, in these circumstances, vio- 
lated Section 8(b)(4)(B). Accordingly, the court entered an order 
pursuant to Section 10(I) enjoining the union from, inter alia, 
or otherwise obstructing or interfering with the run- 
ning of the April 20, 1987 Boston Marathon or from picketing 
any property of Hancock other than the hotel with signs refer- 
ring to the union’s labor dispute with the hotel. Finally, howev- 
er, the court concluded that it would not be appropriate to issue 
an order that would restrict the union’s first amendment right to 
use “purely informative signs, pamphlets, handbills and the like 
. describ[ing] the existence of a labor dispute, so long as the 
publication of these matters is not attended by action designed to 
restrain or coerce the actions of others.*° 


%° The union's appeal from this order was pending in the First Circuit at the close of the fiscal year. 
No. 87-1485. 


IX 


Contempt Litigation 
In fiscal year 1987, 117 cases were referred to the Contempt 


Litigation Branch for consideration of contempt or other appro- 


, without the necessity 


the fiscal y 
of filing a contempt petition, while in 59 others it was deter- 


fiscal year 1986. Voluntary compliance was 
mined that contempt was not warranted. 


achieve compliance with court decrees, as com- 


achieved in 19 cases during 


priate action to 
pared to 124 cases in 


During the same period, 20 civil contempt proceedings were 
instituted,’ as compared to | criminal and 24 civil proceedings in 
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fiscal year 1986. These included six motions for assessment of 


* NLRB ». Mine Workers, et al. in Nos. 80-1680, £2-1998, 84-2307, and £5-1003 (4th Cir): 


». Newspaper & Mail Deliverers, im No. 86-4004 (24 Cir ). | 


* NLRB + 
paneer bp 
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Nos. 80-1680, §2-1998, 84-2307, and &5-1003 (4th Cir.) (assessment of 
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161 


fines were assessed,* 2 in which writs of body attachment were 


issued,® and 1 in which the court ordered the civil arrest of the 
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One motion for a protective restraining order was filed.*? 
During the fiscal year, the Contempt Litigation Branch col- 
lected $321,417 in ie and $530,228 in backpay, while recoup- 
ing $57,054 in court costs and attorneys’ fees incurred in con- 


tempt litigation. 

A number of the proceedings during the fiscal year were note- 
worthy. In NLRB vy. Laborers Fund Corp.,'* the Ninth Circuit 
issued an order finding the Fund in civil contempt for the third 
time, based on its failure to restore working conditions, its undue 
delay in furnishing its records to the Board for inspection and 
RS ts el te ek, bes ee 


eeenee See ane © bey | y previously assessed fines and at- 
torneys’ fees. ines of 3000 0 dom fae nah Gee 


of by the Fund, with a provision for suspension 
5 ee We ¥ Geass cs te ee ee 
entry of the order. In addition, the court issued a writ of body 
attachment against the Fund secretary, David Johnson, to coerce 
compliance, and awarded $2500 in excess costs and attorneys’ 
fees against Fund Attorney Victor Van Bourg because of his “in- 
tentional misconduct” in misleading the court the 
macs at iis Fonds csmelinen te Guintn af OEE 1927 
and Fed.R.Civ.P. 11. 
In NLRB v. Southwire Co.,** the Eleventh Circuit found that 
the company had violated prior judgments and a prior contempt 
adjudication of the court by prohibiting the lawful distribution of 
union campaign materials; by threatening employees with dis- 
charge for engaging in such activities; by disperately enforcing a 
no- } policy to discourage the distribution of union litera- 
= a, ees eave Se See 
union campaign materials on their lockers and personal effects 
ee ne ee oe eee Sees Oy 
as & posting of nonwork-related materials on company 
toards but denying eye mye vests to post prounion 
materials; and by engaging in sot tatecientnen, Yesteniat, 
and coercion. ix culating te Gitnitastion. he cout saeeted Ge 
company’s assertion that a 13-year old judgment was too stale to 
support a contempt adjudication. The court also entered a pro- 
spective fine against the company of $10,000 per violation despite 
its finding that the company violations were not flagrant, and 
that some had been committed by supervisors in disregard of 
company instructions to the contrary. 
In NLRB ¥. Newspaper r & Mail Deliverers, two orders issued 
during the fiscal year.'* On October 30, 1986, the Second Cir- 
cuit issued an order that the union was in civil contempt 
of a judgment issued on 14, 1986, because of its failure to 


1" NLRB v. Amason, Inc., in No. 84-1561 (4th Cir.). 

*® 124 LRRM 2083 (special master's report), affd. 124 LRRM 2078. 
** 601 F.2d 1252. 

1* No. 86-4004 (2d Cir). 


to comply, a second contempt proceeding was commenced. On 
May 4, 1987, the court issued an order holding the union in fur- 
ther civil contempt and fining it $25,000 because of its prior con- 


tumacy. 

A case of considerable interest in the development of the law 
of successorship liability in contempt was presented 
in Gamco Industries.** In that case a panel of Ninth Circuit 
unanimously rej the ing of the Sixth Circuit in Great 


tered against a predecessor must be determined in the first in- 
stance by the Board and cannot, except in rare cases, be decided 
initially by the court in contempt ings against the succes- 
sor. Nevertheless, the court went on to by a divided panel, 


Federal district courts in West Virginia (in 10(j) ings) en- 
tered contempt adjudications against the Mine Workers.'* These 


'® NLRB »v. Gemce Industries, et al, 820 F.2d 289 (9h Cir. 1987) (rehearing denied). 


1* 746 F.2d 334 (1984). 

** Compare Great Lakes with Computer Sciences Corp ». NLRB, 677 F.2d 804 (11th Cir. 1982). 

'* NLRB ». Mine Workers, ef al, Nos. 80-1680, 82-1998, 84-2307, and 85-1003 (4th Cir )) NLAB « 
Mine Workers, et al, No. 4-349) (34 Cir), and district court cases. 
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between the NLRB and the UMWA out of the union's 
selective strike ign conducted in 1984-1985. Most of these 
cases involved violent conduct and committed 


Company in West Virginia and Kentucky. Other cases 


against the union involved of strike misconduct, second- 


irginia, 

In April 1985, the Board obtained injunctions from the Federal 
district courts in West Virginia iting the strike misconduct 
directed at certain Massey i and others with 
Massey did business. In July 1985, the UMWA was held 
in November 198 


i 
ib 


1440, 1525, 2248, 2271, 2542, 4942, 6529, 
6608. The order imposes extensive obligations on the unions 


misconduct occurring in West Virginia, Kentucky, and Pennsyl- 
vania, which involves employees of any coal industry employer, 
is also prohibited. This three-state area has been the site of the 


17, which violated a prior contempt order of the Fourth Circuit, 
was to pay $125,000 for its unlawful conduct; future 
fines of $15,000 per violation are imposed against that district 
under the terms of the proposed order. 
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Special Listeation 
A. Litigation Involving the Freedom of Information Act 


« Industries v. NLRB,* the District Court for the North- 


* Civil No. C--86- 3890. 
* 358 U.S. 184 (1958) 
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In NLRB vy. Quality C.A.T.V.,° the Seventh Circuit denied 
ity’s application for attorney’s fees under the EAJA (28 
U.S.C. § 2412(d)(1)(A)). While the court had previously vacated 
and remanded to the Board its Order requiring reinstatement and 
backpay for two employees, the court in this case held that Qual- 
ity was not entitled to EAJA fees because it was not yet the 
“prevailing party” as required by 28 U.S.C. § 2412(d). The court 
explained that the Board on remand could still order Quality to 
reinstate the two employees and provide them with backpay. Be- 
cause the Board could still obtain all the relief it origirally 
t, the court held that Quality could not be found to have 
achieved any substantial success on the merits. In so ing, the 
court distinguished this case from its decision in Continental Web 
Press v. NLRB,* in which the court had held that the Board 
could not, on remand, reinstate its bargaining order; setting aside 
the bargaining order had been the company’s main objective in 
the appellate court. In the circumstances of this case, the court 
found that it was appropriate to deny Quality’s application for at- 
torney’s fees “at this time.” 

Finally, in Adams & Westlake v. NLRB,® the Seventh Circuit 
affirmed a Board Order denying an application for attorney’s fees 
2 aoe ee Oe Ee 2 ie Seer eae. 
the administrative law judge found that Adams & Westlake ( 
company) was a successor employer, but that its refusal to recog- 
nize and bargain with the union was based on a good-faith doubt 
that the union continued to enjoy majority status according to 
unrebu‘ted testimony by the company’s genera] manager. While 
the judge tad described this witness as one who sought to “tailor 
his testimony to fit the needs of [the company’s] defense,” the 
judge chose to credit his testimony in this regard and to reject 
the General Counsel’s argument that the company’s delay in rais- 
ing the good-faith doubt defense was evidence of its after-the- 
fact fabrication. Therefore, the judge recommended dismissal of 
the complaint. No exceptions were filed and the Board adopted 
the recommended Order. Thereafter, the Board upheld the 
judge’s dismissal of the company’s application for fees under the 
EAJA on the basis that the General Counsel’s position in issuing 
the complaint and proceeding to a hearing and decision was sub- 
stantially justified. 

The Seventh Circuit agreed. First, the court noted that the 
General Counsel had prevailed on the issue of the company’s 
successor status. Because there is a presumption of continued 
union majority status, it was the company’s burden to establish 
its good-faith doubt; here, the General Counsel reasonably doubt- 
ed the “quality” of the general manager’s testimony and whether 
his asserted good-faith doubt existed at the time of the refusal to 


* Docket Nos. 86-1811 and 86-1988. 
7 967 F.2d 321, 323 (1985). 
* 814 F.2d 1161. 
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bargain or was later fabricated. Moreover, in view of the fact 
that the unit consisted of 14 employees, the court noted that if 
the judge had accepted the General Counsel’s argument that one 
of the seven employee statements relied on by the company’s 
general manager was unreliable, the company’s defense would 
have failed. Accordingly, the court concluded that substantial 
evidence supported the Board’s conclusion that the General 
Counsel’s position was substantially justified, and that no fees 
were warranted here. 


C. Litigation Involving the Board’s Jurisdiction 
In Electrical Workers IBEW Local 3 v. NLRB,* we J district 


court 
prior 


_— 


is i , court stated that “Kyne only applies 

there has been a violation of a statutory mandate.” 
far from violating such a man- 
the directive of n 9(b)(3) 
i i $ petition.” The court also dis- 
Sheed Laagh Yo sumtin Gu Uh Bansd haa peommmeatey o> 
prived the “technicians” of union representation, noting that the 
employees were “guards” and as such could join a guard union. 
In Pipefitters Local 537 v. Dotson,'* the District Court for the 
District of Columbia dismissed a request for injunctive relief 
against the Board, which had dismissed a representation petition 
and revoked the certification of an international union over the 
union’s Objections. In the sp LA 1985, an agent of Pipefitters 
t pipefitters employed by 

MMI. On May 3, the union agent fi ed a representation petition 
and five signed authorization cards with the Board. The petition 
was submitted only in the Local parent’s name, i.e., United Asso- 


< es 
nil 


* Docket 86 Civ. 7204. 
1° 958 U.S. 183 (1958). 
'! Docket 86-1960. 
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ciation of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada (the Inter- 
national). However, the authorization cards, the campaign litera- 
ture, and “: correspondence with the Board were ail in the 
Local’s name. Although the International took no part in the 
election, the Board certified it as the employees’ representative 
because its name appeared on the petition and ballots. The em- 
ployer, MMI, refused to bargain with the Local because it was 
not the certified union. The union then filed a petition to correct 
the error and amend the certification by substituting the Local 
for the International. The Board, reversing the Regional Direc- 
tor’s granting of the Local’s petition, dismissed the amended and 
underlying petition and rev the International’s certification. 
It found the election and certification to be invalid because of the 
fe OS SS a ee eee ae 


The Local filed suit in the district court seeking injunctive 
relief under Leedom v. Kyne. The court found that the Board’s 
representation devisions are not final and thus not subject to judi- 
cial review. It further found that the Kyne exception to this rule 
“is limited to the extraordinary situation where the NLRB vio- 
lates a ‘clear and mandatory’ statutory provision.” The court rea- 
soned that although Section 9(c){1) requires that the Board certi- 
fy the results of an election, it does not compel the Board to cer- 
tify a union that was not named on the petition or ballots. The 
court concluded, contrary to the Local’s assertion, that the 
Board had not violated a clear and specific statutory mandate. 
Therefore, the court found Kyne inapplicable and dismissed the 
complaint because it lacked subject matter jurisdiction to review 
the Board’s action. Finally, the court noted that the Local was 
not without a remedy because it could file a new petition naming 
it, and not the International, as the employees’ representative. 


D. Litigation Involving the Bankruptcy Code 


In Jn re S.T.R. Corp.,'* the United Food and Commercial 
Workers Union and its pension and health and welfare trust 
funds filed \  » against STR, a corporation in Chapter 11 
bankruptcy. sought to stay the Board proceedings. The 
bankruptcy court concluded that the automatic stay provisions of 
Section 362 of the Bankruptcy Code (11 U.S.C. § 362) do not 
apply to a governmental unit enforcing its policy or ey 
power, citing NLRB v. Evans Plumbing Co.'* and cases whic 
consistently upheld that decision. In addition, the bankrupicy 
court concluded that 11 U.S.C. § 105, which gives the bankrupt- 
cy court the power to issue a discretionary stay, did not permit 
the court to stay the Board’s proceeding because the “wording 


*® 66 B.R. 49 (Bankr. N.D.Ohio). 
#8 639 F.2d 2291 (Sth Cir. 1981). 
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of Section 105 fails to grant the Court additional jurisdiction; it 
simply allows the Court to protect jurisdiction granted elsewhere 
in the Bankruptcy Code.” The court concluded that although it 
had jurisdiction over the estate and the debtor “and may order 
the debtor to take any action or abstain therefrom,” it did not 
have jurisdiction to enjoin governmental agencies from adjudi- 
cating the regulatory laws which they enforce. 

In Jn re Lakes Drywall,** the Painters and Carpenters Unions 
had filed unfair labor practice charges against Lakes, which was 
in iter 7 Syiceien, ant Seune Construction Specialties, 
Inc.., h was in Chapter 11 reorganization. The issues before 
the ‘nena were whether Lakes had diverted work customarily 
performed by Lakes’ employees to Sound; whether Sound, as the 
alter ego to Lakes, was bound by the collective-bargaining agree- 
ments in effect between Lakes and the two unions; and whether 
the two companies were obligated to maintain the terms and 
conditions of the two contracts postexpiration. The bankruptcy 
court granted an initial stay of the Board’s proceedings pending 
its ruling on whether Lakes and Sound were entitled to further 
injunctive relief. 

Subsequently, the court issued a decision concluding that the 
outstanding issues in both Board proceedings presented questions 
of Federal labor law, and neither the Supreme Court's Bildisco 
decision,** nor the subsequent renal, line 4 to the Code, resolved 
ed jurisdictional question. Recognizing the a 

t of aene” that unfair labor practice 
net sxtemtetintiie tues Gnd Gut Go lanes @ ae ae ae 
backpay are questions for the Board to determine, the court held 
Ge > Sy Se os te riate under either Section 365 or 105 
of the Code beca would not seek to obtain assets 
on conclusion of its proceedings outside the jurisdiction of the 
bankruptcy court. 

Ridley Janitorial Service v. Service Employees'*® involved an at- 
tempt by the debtor em +4 in a bankruptcy proceeding under 
Chapter 11 to enjoin Board from holding a representation 
election. The court * held that the automatic stay provisions of the 
Code did not apply to the Board proceeding, and that although 
the court had wer under Code ion 105 to grant injunctive 
relief when * is threatened harm or interference with the 
sound administration of the estate,” an injunction was not appro- 
priate in this case. Mindful of “the posture of noninterference ad- 
vocated by the Supreme Court in NLRB »y. Bildisco and Bil- 
disco,” the bankruptcy court determined that a balancing of the 
interests between the parties did not show that the debtor would 
be prejudiced by allowing the proposed election to take place. 
The court noted that enjoining the election would deprive the 


'* Docket B84-03064 (Bankr. W._D. Wash). 
'® NLRB ». Bildisco & Bildisco, 465 U.S. 513 (1984). 
*® Adv. No. 87-0103-2-1 (Bankr. W.D.Mo.). 
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workers “not only of the chance to accept organization, but also 
the opportunity to reject it.” In addition, refusing to permit the 
employees to organize would deprive them of the opportunity to 
a Se eee Senne aay Sree ar Sear ey eee 


E, The General Counsel’s Prosecutorial Authority 


In Rex Reed v. Collyer,** the executive vice president of the 
National Right to Work Legal Defense Foundation sought dis- 
trict court review of the General Counsel’s refusal to issue an 
unfair labor practice complaint on allegations of an unlawful 
preferential prehire agreement between the United Automobile 
Workers and the General Motors Corporation at its new Saturn 
plant. The court dismissed Reed’s request for an order requiring 
the issuance of an unfair labor practice complaint, finding that it 
jurisdiction over the General Counsel's 
prosecutorial decision. The court based its decision on (1) the 
that such decisions are final, 


on the part of Congress that such discretion . . . was 
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APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 


The definsnons of terms contained m thes glossary are not intended for general 
apphcation but are specifically directed toward increasing Comprehenson of the statusncal 
tables that follow Thus the dcfinsaons are keyed directly to the terms used m such tables. 


Adjusted Cases 
Cases are closed as “adjusted” when an mformal settlement agreement is cxccuted and 
compliance with its terms ss scoured. (See “Informal Agreement,” this glossary.) In 
some instances, a written agreement 5 not secured bul appropriate remedial action & 
taken so as to render further proceeding unnecessary. A central clement m an “adjust- 
ed” case is the agreement of the partics to settle differences without recourse to 


Seiensl 


Advisory Opinion Cases 
See “Other Cases—AO” under “Types of Cases.” 


Agreement of Parties 
See “Informal Agreement” and “Formal Agreement,” this glossary. The term “agree- 
ment™ includes both types. 

Amendment of Certification Cases 
See “Other Cases—AC™ under “Types of Cases.” 


Backpay 


ee ee eS OS eS ae 


date a case was closed; ic. in a prior fiscal year.) 


Backpay Hearing 
A supplementary hearing to receive evidence and testimony as to the amount of 
backpay due discriminatees under a priot Board or court decree. 


Backpay Specification 
The formal document, a “pleading,” which is served on the parties when the Regional 
Director and the respondent are unable to agree as to the amounts of backpay duc 
discriminatees pursuant to a Board order or court decree requiring payment of such 
backpay. It sets forth im detail the amount held by the Regional Director to be owing 
each discriminatee and the method of computation employed. The specification is 
accompanied by a notice of hearing setting a date for a backpay hearing. 
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Board. If a umon has been demgnated as the caciusrve bargamung representative by a 


A ceruficanon of the results of an clection ss msued by the Regsonal Director of the 
majority of the employees, a ceruficauon of representative ms msued If no umon has 
recerved a majority vote, a ceruficanon of results of clecnon s msued. 
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Fees, Dues, and Fines 
The collection by « union of ap employer of duce, fines, and referral fos from 


won, or, m the cases of fines, where such fimes restraumed or coerced employees m the 
exercase of ther mghts The remedy for sech unfas isbor practices usually requires the 
reumbursement of suck moncys to the employees 


Formal Agreement (in unfair labor practice cases) 
A written agreement between the Board and the other parties to « case in which 


hearing 8 waived and the specific terms of a Board order agreed upon The agreement 
may also provide for the entry of a consent court decree enforcing the Board order. 


Compliance 
The carrying out of remedial action as agreed upon by the partics im writing (sce 
“Forsaal Agreement,” “Informal as recommended by the admumustrative 


by the court. 


Election, Consent 
An election conducted by the Regional Director pursuant to an agreement ugned by 
partes concerned The agreement provides for the warving of a hearing. the establish 
ment of the appropnate unit by mutual consent, and the final determination of 
mestelection issues by the Regional Director 
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Election, Directed 


Board-Directed 
An election conducted by the Regional Director pursuant to a decision and direction of 
election by the Board. Postelection rulings are made by the Regional Director or by the 
Beard. 


Regional Director-Directed 
An election conducted by the Regional Director pursuant to a decision and direction of 
election issued by the Regional Director after a hearing. Postelection rulings are mace 
by the Regional Director or by the Board. 


Election, Expedited 
An election conducted by the Regional Director pursuant to a petition filed within 30 
days of the commencement of picketing in a situation in which a meritorious 8(b)(7(C) 
charge has been filed. The election is conducted under priority conditions and without 
a hearing unless the Regional Director believes the proceeding raises questions which 
cannot be decided without a hearing. 


Postelection rulings on objections and/or challenges are made by the Regional Director 
and are final and binding unless the Board grants an appeal on applica*ion by one of the 
parties. 


Election, Rerun 
An election held after an initial election hws been set aside either by the Regional 
Director or by the Board. 


Informal Agreement (in unfair labor practice cases) 


A written agreement entered into between the party charged with coramitting an unfair 
labor practice, the Regional Director, and (in most cases) the charging party requiring 
the charged party to take ccrtain specific remedial action as a basis for the closing of the 
case. Cases closed in this manner are included in “adjusted” cases. 


Injunction Petitions 


Petitions filed by the Board with respective U.S. district courts for injunctive relief 
under Section 10(j) or Section 10(e) of the Act pending hearing and adjudication of 
unfair labor practice charges before the Board. Also, petitions filed with the U.S. court 
of appeals under Section 10(e) of the Act. 


Jurisdictional Disputes 


Controversies between unions or groupings of employees as to which employees will 
perform specific work. Cases involving jurisdictional disputes are received by the 
Board through the filing of charges alleging a violation «f Section 8(b)4)(D). They are 
initially processed under Section 'O{k) of the Ac. which is concerned with the 
determination of the jurisdictional dispute itscis rather than with a finding as to whether 
an unfair labor practice has been committed. Therefore, the failure of a party to comply 
with the Board’s determination of dispute is the basis for the issuance of an unfair labor 
practice complaint and the processing of the case through usua! unfair labor practice 
procedures. 


Objections 
Any party to an election may file objections alleging that either the conduct of the 
election or the conduct of a party to the election failed to meet the Board's standards. 
An election will be set aside if eligible employee-voters have not been given an 
adequate opportunity to cast their ballots, in secrecy and without hindrance from fear 
or other interference with the expression of their free choice. 
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Petition 


See “Representation Cases.” Also see “Other Cases—AC, UC, and UD” under “Types 
of Cases.” 


Proceeding 
One or more cases included in a single litigated action. A “proceeding” may be a 
combination of C and R cases consolidated for the purpose of hearing. 


Representation Cases 
This term applies to cases bearing the alphabetical designations RC, RM, or RD. (See 
“R Cases” under “Types of Cases,” this glossary, for specific definitions of these terms.) 
All three types of cases are included in the term “representation” which deals generally 
with the problem of which union, if any, shall represent employees in negotiations with 
their employer. The cases are intitated by the filing of a petition by a union, an 
employer, or a group of employees. 


Representation Election 
An election by secret ballot conducted by the Board among the employees in an 
appropriate collective-bargaining unit to determine whether the employees wish to be 
represented by a particular labor organization for purposes of collective bargaining. 
The tables herein reflect only final elections which result in the issuance of a certifica- 
tion of representative if a union is chosen, or a certification of results if the majority has 
voted for “no union.” 


Situation 
One or more unfair labor practice cases involving the same factual situation. These 
cases are processed as a single unit of work. A situation may include one or more CA 
cases, a combination of CA and CB cases, or combination of other types of C cases. It 
does not include representation cases. 


Types of Cases 
General: Letter designations are given to all cases depending upon the subsection of 
the Act allegedly violated or otherwise describing the general nature of 
each case. Each of the letter designztions appearing below is descriptive of 
the case it is associated with. 


C Cases (unfair labor practice cases) 


A case number which contains the first letter designation C, in combination 
with another letter, ie., CA, CB, etc., indicates that it involves a charge that 
an unfair labor practice has been committed in violation of one or more sub- 
sections of Section 8. 

CA: A charge that an employer has committed unfair labor practices in violation 
of Section 8(a)(1), (2), (3), (4), or (5), or any combination ther:of. 


CB: A charge that a labor organization has committed unfair Irhor practices in 
violation of Section 8(b)(1), (2), (3), (5), or (6), or any combination thereof. 


cc: A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b)4)i) and/or (A), (B), or (C), or any combination 
thereof. 
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CD: 


CE: 


CG: 


CP: 
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A charge that a labor organization has committed an unfair labor practice in 
violation of Section 8(b)4)(i) or (iiD). Preliminary actions under Section 
10(k) for the determination of jurisdictional disputes are processed as CD 
cases. (See “Jurisdictional Disputes” in this glossary.) 

A charge that either a labor organization or an employer, or both jointly, 
have committed an unfair labor practice in violation of Section 8(e). 


A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(g). 

A charge that a labor organization has committed unfair labor practices in 
violation of Section 8(b)(7)(A), (B), or (C), or any combination thereof. 


R Cases (representation cases) 


RC: 


A case number which contains the first letter designation R, in combination 
with another letter, i.ec., RC, RD, RM, indicates that it is a petition for inves- 
tigation and determination of a question concerning representation of employ- 
ees, filed under Section 9(c) of the act. 

A petition filed by a labor organization or an employee alleging that a ques- 
tion concerning representation has arisen and seeking an election for determi- 
nation of a collective-bargaining representative. 

A petition filed by employees alleging that the union previously certified or 
currently recognized by the employer as their collective-bargaining represent- 
ative no longer represents a majority of the employees in the appropriate unit 
and seeking an election to determine this. 

A petition filed by an employer alleging that a question concerning represen- 
tation has arisen and seeking an election for the determination of a collective- 
bargaining representative. 


Other Cases 


AC: 


AO: 


UC: 


(Amendment of Certification cases): A petition filed by a labor organization 
or an employer for amendment of an existing certification to reflect changed 
circumstances, such as changes in the name or affiliation of the labor organi- 
zation involved or in the name or location of the employer involved. 


(Advisory Opinion cases): As distinguished from the other types of cases de- 
scribed above, which are filed in and processed by Regional Offices of the 
Board, AO or “advisory opinion” cases are filed directly with the Board in 
Washington and seek a determination as to whether the Board would or 
would not assert jurisdiction, in any given situation on the basis of its current 
standards, over the party or parties to a proceeding pending before a state or 
territorial agency or a court. (See subpart H of the Board’s Rules and Regula- 
tions, Series 8, as amended.) 

(Unit Clarification cases): A petition filed by a labor organization or an em- 
ployer seeking a determination as to whether certain classification of employ- 
ees should or should not be included within a presently existing bargaining 
unit. 

(Union Deauthorization case): A petition filed by employees pursuant to Sec- 
tion %e)(1) requesting that the Board conduct a referendum to determine 
whether a union's authority to enter into a union-shop contract should be re- 
scinded. 


UD Cases 
See “Other Cases—UD” under “Types of Cases.” 


Unfair Labor Practice Cases 
See “C Cases” under “Types of Cases.” 
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Union Deauthorization Cases 
See “Other Cases—UD” under “Types of Cases.” 


Union-Shop Agreement 
An agreement between an employer and a labor organization which requires member- 
ship in the union as a condition of employment on or after the 30th day following (1) 
the beginning of such employment or (2) the effective date of the agreement, whichever 
is the later. 


Unit, Appropriate Bargaining 
A grouping of employees in a plant, firm, or industry recognized by the employer, 
agreed upon by the parties to a case, or designated by the Board or its Regional 
Director, as appropriate for the purposes of collective bargaining. 


Valid Vote 
A secret ballot on which the choice of the voter is clearly shown. 


Withdrawn Cases 


Cases are closed as “withdrawn” when the charging party or petitioner, for whatever 
reasons, requests withdrawal or the charge of the petition and such request is approved. 


SUBJECT INDEX TO ANNUAL REPORT TABLES 


Table No. 

All Cases 
Received-Closed-Pending................. 1 
Distribution of Intake: 

by Industry 5 

Geographic 6A,B 
Court Litigation 
Appellate Decisions 19A 
Enforcement and Review................. 19 
Ini ion Liti 20 
Miscellaneous Litigation................... 21 
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Cases 

General 
Received-Closed-Pending................. 1,1B 
Disposition: 

by Method 10 

by Stage 9 
Formal Action Taken 3B 
Processing Time 23 
Elections 
Final Outcome 13 
Geographic Distribution................... 15A,B 
Industrial Distribution 16 


Table No. 
Objections/Ch ges: 
Elections Conducted..................... 11A 
Disposition ....... 11D 
Party Filing 11C 
Rerun Results 11£ 
Ruled on 11B 
Size of units 17 
Types of Elections ll 
Union-Shop Deauthorization 
Polls—Results of 12 
Valid Votes Cast 14 
Unfair Labor Practice Cases 
Received-Closed-Pending................. 11A 
Allegations, Types of 2 
i 
by Method 7 
by Stage. 8 
Jurisdictional Dispute Cases............. 
(Before Complaint) 7A 
Remedial Actions Taken .................. 4 
Size of Establishment 
(Number of Employees) ............... 18 
Processing Time 23 
Amendment of Certification 
and Unit Clarification 
Cases 
Received-Closed-Pending.................. 1 
Disposition by Method..................... 10A 
Formal Actions Taken 3c 
Advisory Opinions 
Received-Closed-Pending................. 22 
Disposition by Method..................... 22A 


Readers are encouraged to communicaie with the Agency as to questions on the tables 
by writing to the Office of the Executive Secretary, National Labor Relations Board, 
1717 Pennsylvania Avenue, NW., Washington, D.C. 20570. 
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Table 1.—Total Cases Received, Closed, and Pending, Fiscal Year 1987' 


Identification of filing party 


ee 


Other | Other | tadivid- 


Team- Em- 
national local 
sters | unions | unions wals | ployers 
All cases 
Pending October 1, 1986 eee ceseeseessnennee eis 1,935 740 1,139 6.348 1,693 
OES 13,879 4,121 835 1,714) 15,528 3,$62 
Ce 22,011 6,056 1,375 2,853) 21,876| 5,255 
13,485 4,132 938 1,676 15,845 3,611 
Pending September 30, 1987... 8.526 1,924 637 4,177 6,031 1.644 
Unfair labor practice cases* 
Pending October 1, 1986 0200 6,938 1,498 673 941 $,853 1477 
NE IOINA A, —_———————— 10,798 2,583 657 1,252; 13,911 2,842 
On docket fiscal 1987 17,735 4,081 1,330 2,193 | 19,764) 4,319 
10,364 2,019 79 1,203; 14232) 29% 
Pending September 30, 1987 0 7,371 1,462 571 990 $,$32 1,383 
Representation cases* 
Pending October |, 1986 1,158 4i8 65 181 437 145 
Received fiscal 1987 29s 1,505 168 422 1,423 $42 
On docket fiscal 1987 4,091 1,923 233 3 1,860 687 
2,973 1,472 168 428 1,410 si4 
Pending September 30, 1987 0 1,118 451 65 175 4580 173 
Getencen Getta 
Pending October |, 1986 _— -_— -_— -—- 38 -— 
Received fiscal 1987 ae = = a 186 = 
On docket fiscal 1987 -- = -— aS 244 = 
o— — o— — 19% — 
Pending September 30, 1987 — —— om — aa — 
Amendment of certification cases 
Pending October |, 1986 b 6 0 4 0 0 
CO 28 0 2 9 0 4 
On docket fiscal 1987 33 6 2 13 0 4 
wn 5 2 9 0 5 
Pending September 30, 1987 0 3 i 0 4 0 1 
Unit clarification cases 
Pending October |, 1986 33 13 2 13 0 71 
Received fiscal 1987 119 33 * 3 1% 
On docket fiscal 1987 152 46 10 44 . 245 
118 % 7 % 7 138 
Pending September 30, 1987 4 10 1 * 1 87 


ee 
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Table 1A.—Unfair Labor Practice Cases Received, Closed, and Pending, Fiscal Year 1987' 


Identification of filing party 
Total | AFL- Other Other — | 
Team- indiwid- = Em- 
clo national local 

CA cases 
Pend ng October 1, 1986 enn 13,520| 6766) 1486) 662) 892) 3,713 1 
Received fiscal 1987 22.475| 10,718) 2560 624/ 1193 7,380 0 
On docket fiscal 1987 35,994 17,483 4.066 1,286 2085 11093 1 
Closed fiscal 1987 _... 22.246) 10,287) 259 727 19) (7499 0 
Pending September %, /987 13,748) 7,196| 1452 $35 a 1 

CB cases 
Pending October |, 1986 3,053 104 Tl >| 3} 2135 709 
Received fiscal 1987 7,791 0 21 16 43 6,530 1115 
On docket fiscal 1987 10,844 230 2 as | 6665 1,824 
Closed fiscal 1987 6,013 62 24 le | «66,729 ie 
Pending September 30. 1987 2,831 168 8 9 », 19% on 

CC cases 
Pending October |, 1986 $27 5 (1) 0 13 1 $10 
Received fiscal 1987 1,136 $ 0 1s s 0 1,108 
On docket fiscal 1987 1,663 ) t) is 21 1 1618 
Closed fiscal 1987 1,185 6 0 12 14 0 1,153 
Pending September 30, 1987 78 2 0 5 7 1 46s 

CD cases 

1 
Pending October |, 1986 ” 5 i 5 0 92 
Received fiscal 1987 6 1 i 4 0 282 
On docket fiscal 1987 393 9 2 1 7 0 cae 
Closed fiscal 1987 291 6 i i ‘4 t) 279 
Pending September 30, 1987 102 5 1 0 5 0 os 

CE cases 
Pending October 1, 1986 reese “7 0 ti) i 7 2 yn 
Received fiscal 1987 45 1 ; 0 i 1 4) 
On docket fiscal 1987 92 i i 1 . 3 a) 
Closed fiscal 1987 9 1 0 1 6 2 a 
Pending September 30, 1987 33 0 1 0 2 1 2 

CG cases 
Pending October |, 1986 nt 0 0 e 0 0 i 
a 28 0 0 0 { 0 27 
Ca docket fiscal 1987 ” v 0 0 ! 0 ue 
(Josed fiscal 1987 »” 0 0 0: 0 0 »” 
Pending September 30, 1987 9 0 0 o; 3 0 s 
Pending October |, 1986 123 2 0 | 1 2 117 
Received fiscal 1987 2 2 0 1 2 ti) 209 
On docket fiscal 1987 397 4 t) 2 3 2 TRO 
Closed fiscal 1987 289 2 ] 2 2 2 281 
Pending September ¥0, 1987 108 2 0 0 1 ty) 105 


g 


Table 1B.—Representation Cases Received, Closed, and Pending, Fiscal Year 1987' 


abl | VEIT) | 28a) Yt 
; i? ae Ltt 7 
aan] | F884) | i 
af } — ! Mit Sseee 
ag} | 28885] | lit ii} | errr 
ef] | 24885] | lI tii] | eer 
Q G8385| | 22855) | SERS 
ile tile 
ce gle gli 
Bye Ely i, 
nH nH TH! 
FET He 


' See Glossary for denfinnons of terms. 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1987 
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ates 
cases 
Percent 
my of total 
allegs- cases 
hhons 
A Charges filed against employers under Sec &a) 

Subsections of Sec. ®a): 

A / 22,475 1000 
Man!) / 33% 48 
Maki K2) ‘ 213 o9 
Mak iKD) : 6.219 6 
Maki)... al 148 07 
i erieciereiarrririananarrninanineeannrtncrsiieeaimmntiaieniineeiaaaeele 7973 MS 
aK 1K2K5)...... 235 10 
ei TT EA SE eM NL IESE AAS ‘4 00 
aX 1K2KS).. ved 130 06 
Maki KIK4). a 5% 24 
aK IKK). ~ 22% 10.1 
ne . 20 01 
aK IKI IKE) = 24 01 
Ee in 06 
eh ARAN CNN ERE ALLE LORE LR AE AE : 3 00 
ne ' 108 os 
CC 21 0! 

Recaprtulation ' 
axl)’ 22,478 100.0 
 ——— 761 Ma 
an) 11,548 4 
Mand) ho 38 
Max's) 9.70 4u4 
B Charges filed against umons under Sec &%(b) 

Subsections of Sec &(b) 

Total cases 9,495 100.0 
>HI) = $5,867 o18 
&(bK2) : 7 12 
ee . wo 32 
&bN4) andl 1,430 1S.1 
RSE Eee ee $ 01 
™ 29 
S>K1K2) 1073 13 
BK TKS) ci} 42 
BbK IMS) a 5 oc 
A LL ELLALLLA LANE LALLA LEE : $ o1 
ee j u 01 
BK KS) al i 00 
SDK 1 K2K) 3 10 
Sb IK2K5) 2 00 
SKI KINO) 2 00 
MDM IK INS) 2 00 
BK TKO KO) 2 00 
MOK IKINSHO) 1 00 

Recaprtulation' 
wbKI) 7,384 75 
&bx2) 1,298 13.7 
&bK3) bir) Lh) 
&(bK4) 1,430 1s.1 
DKS) - 01 
Mb) is 02 
&bK7) 2 29 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1987—Continucd 
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~ 


~ 


Number 
oa oases 
me of tonal 
th s came 
to is 
Bi Anslyws of SNS) eee ae 
Total cases &(bN4) L430 100 
RDNA A) o a4 
ROK4KB) whe os 
BOKEKC) ce 09 
MONEXD)... _ 206 
BOK4KAKB) es 4s 
BONEKAKC) . 1 ol 
BOOM 4K BKC) 7) os 
BOK4KAKBHC) | — i ae 02 
Recaprtulation | 
BDKAKA).. 132 | 92 
MOK4KB) Lose “I 
B>K4aKC) Pe 7 
Mb>K4KD) — i ™ _ 06 
B2. Analysis of &(>K7) 
ee T T 
Total cases &(>K7) a 4 100 0 
r 44 
BDKTHA) | $$ | 20.1 
MOK THB) “ $1 
MOKTNC). | 8 one 
SOK TKAKB) 2) 07 
MOKTKANC) nn 40 
j 2 07 
MOKTKAKBEC, — a 2] _ 07 
Recapitulation | 
BOKTMA). 70 255 
&>K7KB) " ! 20 | 3 
BOKTNC).... ————e, 0) As 
C. Charges filed under Sec Me) 
— 7 | 
Total cases ®(e) | | 300 
r 7 
Against umons alone “ 100 0 
D_ Charges filed under Sec ®%(g) Sea Sas 
Total cases 8g) q 8 100 0 


_> 


he 


' * angle case may include allegations of violations of more than one subsection of the Act Therefore. the total of 
the veriows eilagetions «2 grester than the total aumber of cars 


Table 3A.—Formal Actions Takes in Unfair Labor Practice Cases, Fiscal Year 1987' 


" \e° ©; ©CSey oC) Cooye, ne -2e@ ne-6 
il! 
if! ja” ° ah eecec||=| eo ee =e7% 
Sel e| cece! el/ecel| «| co “ce 2e00 
sf; , 
" 5 |2° e|/ eee]| e|/ eel =| -o ec seco 
k 8 — ©] eee] e| cece! - co ec -e¢c°¢ 
r ~ lem e|eece|| e|/ eece||e| eco ec ecce 
j =< ©|/ eee! e|/eece||ec| eo ee ecco 
t) {38 
Va Pe mi "in 
y \s° s\ see) gigeelg! eo “°c gen- 
s | a8 ala2*]aleneial s° 9° gee 
13 Paes) S22] 9 e52]g) 3° 2° geen 
4 RRP EF) $*=] 9) SaR § z° z° Baa 
uli L 


Types of formal achoms user 
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' See Glossary of terms for definrnons: 
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Table 3B.—Formal Actions Taken in Representation and \ nion Deauthorization Cases, 
Piscal Year 1987' 


Type: of formal acuons when 


Formal achous taken by type of case 


i 


els le ise le |FEE? 


— 
— 
_) 


Teelele le le z 


els 
st 
ele IN IS lies le 


|... 


eoc is 'o tle 


oe Wu Se lS leds feels He les le |S lee ls Hii 


s=s 
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Table 3B.—Formal Actions Taken in Representation and | nion Deauthorization Cases, 


Piscal Year 1987' —Continued 
} Cases Formal acuons when by type of case 
— ' 
echom = & Ons ac | ase 
aber aaer 
Decisions on objections and/or challenges, total... , m= 1 a0 “4 
By Regronal Directon 7 208 24) Pa , 
By Board - be.) 700 bal 3s 
No caceptios t Regione’ Director’ 
45) a5 Ms 3 
Exscepnons to Reponal Dwector reports 220 217 7 10 
In darected elecuons (after transfer by Regronal 
a ~ a a) 
Review of Regional Directors suppiemental 
decmons: 
Request for review recerved 182 il 13 ‘ 
Withdrawn before request ruled upon os 2 0 
Board sction on request ruled upon total ‘8 142 28 ‘ 
0 ———————————————7w : ai 21 ~ 1 
Deed... : 135 in 107 5 
Remanded — 2 2 2) 0 
Withdraws after request granted. before 
Board reveev ................... / 0 0 0 0 
Board decmor after review tot 5 5 5 ) 
Regronal Directors decmmons: 
0 1 1 1 0 0 0 
EE : i i 1 0 (i) 0 
Reversed... 1 1 1 0 0 0 
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Table 3C.—Formal Actions Taken in Amendment of Certification and Unit Clarification 


Cases, Fiscal Year 1987! 
Cases ia which Formal actions taken by type of 
Types of formal actions taken formal actions = 
taken 
AC 

Hearings completed lll 6 98 
Decisions issued after hearing 121 6 107 
By Regional Directors 116 6 103 
By Board 5 0 4 
Transferred by Regional Directors for initial decision........) 3 0 2 

Review of Regional Directors’ decisions 
Requests for review received 10 2 il 
Withdrawn before request ruled upon..............c-ccveseenves 0 0 0 
Board action on requests ruled upon, total ...............0..0.0. 15 2 il 
G d 6 1 $ 
Demed 7 1 5 
Withdrawn after request granted, before Board review.. 0 0 0 
Board decision after review, total 2 0 2 

Regional Di » decisions: 

Affirmed 1 0 2 
Modified i 0 0 
Reversed 0 0 0 


1 See Glossary of terms for definitions. 


Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1987' 


Rer edial action taken by— 
Employer Union 
Pursuant to— Pursuant to— 
Total all ; 
Agreement of parties | Recom- Order of — Agreement of Recom- Order of— 
Total — Total parties — 
settlement | settlement | trative Board Court settle- | settle- | trative | Board | Court 
law judge ment ment | law judge 
*10,122 — oe oa a a - ao os a a es a 
2,9. 2,202 1,623 67 2s 327 160 760 564 35 3 120 38 
Recognition or other assistance with- 
26 26 1s 0 3 7 1 —— — —_— — — 
Employer-<dominated union disestablished... 9 9 » 0 0 1 0 —_— —_— ——— } a a aan 
instatement ................. 2,455 2,455 1,989 66 4s 257 9 ~—— cee ss sa oe 
Employees placed on preferential hiring 
1,038 1,038 hod 2s 21 9 29 a a — a os os ” 
293 aa — -= a oe = 293 205 it 10 $2 1S 
— 279 -— _—- — — = ca 279 197 9 10 50 13 
407 ee oS oe —S a = «7 403 2 0 2 0 
asenganesnsseccssussespescnsnneieend 63 os a eS —- — a 63 61 2 0 0 0 
exmemnmsnnemmenneedl 2,920 2,698 2,453 38 9 109 89 222 217 0 0 a 1 
3,120 2,766 2,363 Sa Aa 219 % 354 256 12 10 58 i8 
Reimbursement of fees, dues, and fines ....... 1,464 1,068 888 26 21 102 3 396 308 1 10 $3 14 
Other conditions of employment im- 
3,072 2,128 2,067 17 7 21 16 ae 924 4 il $ 0 
0 0 0 0 0 0 0 0 0 0 0 0 
— 4,307 4,307 3,297 262 185 312 251 7 — — —-— — -— 
amal 3,286 3,286 anes 17 106 164 155 — a — — — - 
—_ 1,021 1,021 453 245 79 148 % -—— --- — -—— -_— —_— 
Employees placed on preferential hiring 
iis! 1,014 273 1 720 20 0 0 0 0 0 0 0 a 
— 2,134 —— — 7 os os -~ 2,134 2,105 7 0 $ 17 > 
a A$ — -— — — os — 45 44 0 0 3 & 4 
Diy BEST COPY AVAILABLE 


Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases Closed, Fiscal Year 1987'—Continued 


Remedial action taken by— 
Employer Union 
Pursuant to— Pursuant to— 
Action taken Total ail 
Agreement of parties Recom- Ord f— Agreement of Recom- Order of — 
Total — > Total partes — 
settlement | settlement | trative Board Court settle- settle- trative Board | Court 
law judge ment ment | law judge 
Employees receiving backpay 
From either employer or union................ 17,140 16,973 12,220 $23 1,036 1,715 1,479 167 108 * 0 21 »” 
From both employer and union ............... 206 202 35 0 0 152 15 4 4 0 0 0 0 
Employees reimbursed for fees, dues, and 
fines: 
From either employer or union................ 3,010 637 $12 28 16 80 1 2,373 2,228 4 0 104 37 
From both employer and union ............... 91 91 78 0 0 il 2 0 0 0 0 0 0 
C. By amounts of monetary recovery, total ...| $40,635,903 | $36,988,464 | $22,353,556 | $736,672 | $4,220,394 | $5,490,978 | $4,186,864 | $3,647,439 | $301,542 |$108,342 0 | $63,897 $3,173,658 
Backpay (includes all monetary payments 
except fees, dues, and fines)...................... 39,457,732 | 35,943,830 | 21,527,974 735,648 | 4,085,394 | 5,427,881) 4,166,933 3,513,902| 212,997/ 104,985 0} 52,050 8,143,870 
Reimbursement of fees, dues, and fines....... 1,178,171 1,044,634 825,582 1,024 135,000 63,097 19,931 133,337 88,545 3,357 0; 11,847] 29,788 


* See Glossary of terms for definitions. Data in this table are based on unfair labor practice cases that were closed during fiscal year 1987 after the company and/or »-.0n had satisfied all 


remedial action 


requirements. 
* A single case usually results in more than one remedial action; therefore, the total number of actions exceeds the number of cases involved. 
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1987! 


deauthor~ ment of | clarifi- 
. ii — uf i 
Industrial group? enue All All cases cation | cases 
c CA | CB | CC | CD | CE | GG CP ke RC | RM | RD cases 
cases cases 
UD AC uc 

Food and kindred 1,600 | 1,282) 945 325 7 2 2 0 1; 299) 207 13 79 4 1 14 

Tobacco fact 16 1S 3 12 0 0 0 0 0 1 i 0 0 0 0 0 

Textile mill products 246; 196/| 153 39 1 0 0 0 3 49 37 bj 7 1 0 0 

ial 323 | 275; 214 58 1 0 0 0 2 48 38 $ $ 0 0 0 

Lumber and wood products (except furniture) $20; 375; 328 41 a 0 0 0 2) 127 91 14 22 1 14 3 

Furniture and fi 424| 345) 278 63 3 0 0 oO 1 71 41 10 20 3 0 5 

EE oo; Sl 364 122 15 0 0 i) 0 93 69 3 21 2 0 3 

Printing, publishing, and allied prod 863; 675| 4% 174 3 1 0 0 1 186} 111 6 39 7 0 28 

Chemicals and allied prod 719; SSS} 452 95 5 2 0 0 1 151 110 2 39 1 + * 

Petroleum refining and related industries 176} 153 112 32 6 1 0 i) 2 22 14 1 7 0 0 1 

Rubber and miscellaneous plastic products 487; 379; w7 70 1 0 0 0 1 103 78 4 21 4 0 1 

Leather and leather products 62 $3 43 10 0 0 0 0 0 9 7 0 2 0 0 0 

Stone, clay, glass, and concrete products ........ 828; S95) 432 132 1S 7 2 0 7} 221 178 13 »” 5 0 7 

Prmary metal industnes 1,124) 975) 668/| 291 10 1 i 0 4; 139 95 $ 39 7 2 1 
Fabricated metal products (except machinery and transportation 

equipment) 1,364 1,105; 839) 234 2s 4 0 0 3; 290; 187 14 49 2 1 6 

Machinery (except electrical) 1,263 | 1038; 759/| 245 13 14 2 0 S$} 21 151 16 a 6 2 6 

Electrical and electronic machinery, equipment, and supplies ........... 779; 668| 466) 200 i 1 0 0 0 97 74 2 21 $ z 7 

Aircraft and parts 412; 394) 249 144 0 1 0 0 0 17 12 0 5 1 0 0 

Ship and boat building and repairing 323; 294) 218 63 7 i 0 0 $ 29 29 0 0 0 0 0 

Automotive and other transportation equipment ....................... 1026; 890; S80; 3B)l 5 1 0 0 3) 127 98 1 28 3 1 $ 

ion end line j a hi 

medical, and optical goods, watches and clocks 200; 179) 139 % 1 1 0 0 2 Bt) 39 2 9 0 0 1 

Miscellaneous manufacturing industries 1059; 840) 524) 2% il $ 0 0 4; 194) 1580 9 35 17 0 & 

Manufactunng 14,444 |11,782 | 8,569 | 2,983 1s 42 7 0 47 | 2,464) 1,817 125 $22 66 27 105 
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1987!—-Continued 


deauthor- ment of | clarifi- 
Industrial group? ous All All cases cation | cases 
c CA | CB | CC | CD | CE | CG | CP & RC | RM = § RD cases 
cases cases 
UD AC uc 

Ee 84 47 32 14 1 0 0 0 0 7 7 9 0 0 0 0 
a 429, 40 wa 71 7 0 2 0 16 28 1S 12 i 0 0 1 
EE 40 33 21 ll 1 0 0 0 0 7 + 0 3 0 0 0 
Mining and quarrying of nonmetallic minerals (except fuels) .......... 58 41 28 bs] 6 0 0 0 2 1s 10 1 s 0 1 1 
en $81 $21 385 101 1S 0 2 0 18 37 % 13 ® 0 1 2 
Ee 4.273 | 3,607 1,723, 945) 604 193 17 0; 125!) 63) 440) 148 4m $ 0 2s 
ee 1,926 | 1,438 | 1,081 297 45 8 3 0 4 462 306 40 116 14 1 il 
TT 3,591 | 2,773 | 2,091 | 549 79 7 4 0 43) 7S6| 415 102; 239 28 2 32 
Finance, insurance, and real estate... eeeceeeeceneeerenees 5m, 4400 «3% 82 20 0 1 0 1 132 103 6 23 + 0 14 
LTTE SRO 1,764 1,764 1,328, 436 0 0 0 0 0 0 0 0 0 0 0 0 

Local and suburban transit and interurban ected Passenger 
stale asian 507 358) 261 91 3 0 3 0 0 143 iM 1 & 2 0 4 
Motor freight transportation and warehousing 0... ccc coe 2,007 | 1,584 | 1,161 | 358 47 + 3 0 il 402 322 28 $2 $ 0 16 
I LE ALTE TTT 328 | 298 123 132 39 2 0 0 2 27 21 1 $ 1 i 1 
eT 343) 273 199 $5 15 3 0 0 1 65 59 0 6 2 0 3 
TTT TO 925; 779; 472) 293 11 3 0 0 0 135 81 $ 49 1 0 10 
ee 633 476; 358) 107 & 1 1 0 1 139 105 & 26 0 1 17 
Transportation, communication, and other utilities .................. 4,743 | 3,768 | 2,574) 1036/ 123 13 7 0 iS; 911 722 43 146 i 2 51 
Hotels, rooming houses, camps, and other lodging places .................. 867; 730; $33) 174 13 3 0 0 7 123 102 $ 16 4 1 9 
cna eee eneneneanemmnemearell 275 184 154 »” 0 0 0 0 0 82 ae 6 32 7 0 2 
Automotive repair, services, and garages ....................... 330; 230; 187 a 1 0 0 0 0; 113 76 $ 32 4 0 3 
SR I en ccensenzcenasensesessserensnsnscenssnsnsqnqueenenssasnasensnanenentanwenapnecevecnveed 242 222 117 9 6 5 2 0 2 18 13 4 1 0 0 2 
Amusement and recreation services (except motion pictures)............. 367 302 215 7S & 0 0 0 4 59 i4 $ 20 $ 0 1 
Health services 2,438 | 1,783 | 1,470| 268 1S 1 0 28 1 563 429 17 117 19 4 69 
Educational services 247 183 150 27 5 1 0 0 0 S4 48 0 6 0 0 10 
Membership organizations 433 388 | 222; 149 10 7 0 6 0 28 24 2 2 0 1 16 
Business services 1,513 | 1,192 | 846) 304 29 8 1 0 4) 295; 2% 12 47 10 3 13 
Miscellaneous repair services 106 82 $7 24 1 0 0 0 0 24 16 2 6 0 0 0 
Legal services. 9 32 22 7 1 2 0 0 0 $ 4 0 i 0 0 2 
Museums, art galleries, and botanical and zoological gardens ............ 6 4 1 3 0 0 0 0 0 2 1 0 1 0 0 0 
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Table 5.—Industrial Distribution of Cases Received, Fiscal Year 1987'—Continued 


Unfair labor practice cases Representation cases Union | Amend-| Unit 
T deauthor-~ ment of | clarifi- 

Industnal group? oan)! & All cases cation | cases 

Cc | CA | CB CC | CD | CE | CG CP R | RC | RM | RD cases 
cases cases 

UD AC uc 
Social services 216; 139; 124 14 1 0 0 0 0 7S 62 0 13 0 0 2 
Miscellaneous services 135; 106 72 26 $ 0 1 0 0 28 22 i $ 1 i 1 
SE cenramceneereneeeenanenenemane 7,234 | $575 | 4,170) 1,233 95 27 4 28 18 | 1,469) 1111 39; 299 SO 10 130 
Public administration ... 493; 375) 218 129 21 7 0 0 3 107 86 6 1s x 0 3 
NN 39,639 (32,043 (22,475 | 7,791 | 1,136 294 45 28 274 | 6,994 5036 542) 1416 186 43 373 


' See Glossary of terms for definitions. 


® Source: Standard Industrial Classification, Statistical Policy Division, Office «of Management and Budget, Washington, D.C., 1972 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1987! 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1987'—Continued 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1987'—Continued 
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Table 6B.—Standar’ Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1987' 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1987 ' —Continued 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1987) — Continued 
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Teble 7.--Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1987' 


Method and stage of Gmpowtion 


: 


/ 6s) 9) 3 


-4 


~ 


After msuance of complamt before opening of hear 
After msuance of complamt before opening of hear 


Agreement of the parues 


Total eumber of cases closed 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1987! —Continucd 


ALC cme Aa- On x oe @ as Cas CO as Can 

Pe | Pe Per Per Pe Pe Pe Pe 

aiatapedguie nam S| || SS em | SS | ee | St lem | SSF | em | SSF | em | SS | | SS 

an net es See Sede See See e See hee 

tomes od honed home cloned homed chomed homme comes 

Supreme Coun ecuon _ 2 oo 3o) 2 00 0 oo (+) oo 0 00 0 00 0 00 0 oo 

a rene o978| we) mo 798) «6825 228s) 6) CSCO C) 00 ~) m2 3; 433/ 5) MS 

Before meuance of complat > cae see Lee Se eee) Seek ie oe. 2 i 7; ms |; 3) wi Me 

After meuance of Complamt before openung of heanng 2s; G7! 22) we) oF) | Cs s| o| o| of o| 6; 
After hearnng opened tefore admunmtratrve law judge + 

Gecmoe ' —_— : a 65 oe 0) 5 00 0 00 6 00 0 00 0 00 0 oe 
After admumstratrve law jyudge s decmon before Board 

—_..... SEER ‘ oo; oO 2 00 (9) 00 (3) 09 0 00 2 3 ° 00 () oe 

After Board or coun deur : 0 os| to) 00 0 oo 0 0o 0 20 0 00 0 00 0 00 

Dhsemesne 1607) «68 DO) ee «OC 4228) 6S?) uel 1 0) | 322 7, we | we 

Before ene cope i Se) eee eS ee tee ee See cee | oy “| ws ¢| oO “| «me 

After msuance of complamt. before openmng of hearmng «“ Oo}; os . 62 4 os 0 00 ) ¢o (9) 00 0 00 0 ae 
Ales tuning epenet, toler: ciminiasaive tow putes’ | 

—_—_——— — ' iis) 00 01 2 00 7 00 0 oe 0 00 0 00 0 00 1 0) 

By adeunmtrative lew judge's Gece... 5 00 00 5 00 0 00 0 90 0 00 0 00 0 00 0 00 

By Board decron 7 24) 66) W 23| = 30 " oe 0 00 ! 14 0 00 ’ 10 
Adopung sdmemstranve lew judge's decmmon (ne 

exceptions filed) iu 00 61 i 00 2 00 0 a~ 0 00 0 00 0 00 0 00 

Contested 77 24 65 be 22 24) 30 it oe i) 00 ! 16 0 00 5 19 

By curcunt cour of appeals decree i” o«4 18 % 63 3 oe ‘ i 0) 0 00 ! 33 ! 0) 

By Supreme Court ection 0 00 00 0 00 i) eo 0 00 0 00 0 6d i) 00 0 00 

1QTk) actions (see Table 7A for deta’s of daposmtions) . pa] ce 00 0 00 0 00 0 00 Pal “ee 0 00 ° 00 0 00 
Otherwne icomphance with order of admnatranve low judge 

or Board not achieved —firm went out of buses) “| 02 oof «| o2) 2! of ' 00 | o| oo] © o| oo) 0] 0 


' See Tabie § for summary of diaposmon by stage See Glossary of terms 
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terms for 
"CD cases Cbred om thes stage are processed as puredsctonal daputes under 
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Table 7A.—Analysis of Methods of Disposition of Jurisdictional Dispute Cases Closed Prior 
to Unfair Labor Practice Proceedings, Fiscal Year 1987' 


Percent of 
—o Number of 
Method and stage of disposition ad total 
Total number of cases closed before issuance of complai 288 100.0 
Agreement of the parties—informal settlement 13% 472 
Before 10{k) notice 95 33.0 
After 10(k) notice, before opening of 10(k) hearing % 12.5 
After opening of 10(k) hearing, before issuance of Board decision and determination of 
dispute $ 1.7 
Compliance with Board decision and determination of dispute 1 0.3 
Withdrawal 113 39.2 
Before 10(k) notice 97 33.7 
After 10(k) notice, before opening of 10(k) hearing 10 3.5 
After opening of 10(k) hearing, before issuance of Board decision and determination of 
dispute 6 2.1 
After Board decision and determination of dispute 0 0.0 
Dismissal 38 13.2 
Before 10(k) notice 26 90 
After 10(k) notice, before opening of 10(k) hearing 7 24 
After opening of 10(k) hearing, before issuance of Board decision and determination << 
RABID ooarcceccec200022002ceceseszescssessnenseneecensenensensenseseeesesenssesenecesqwenensvenseseneneueesessen eeween --.<seesenesened 0 0.0 
By Board decision and determination of dispute $ 1.7 


Table 8.—Disposition by Stage of Unfair Labor Practice Cases Closed, Fiscal Year 1987' 


All C cases CA cases CB cases CC cases CD cases CE cases CG cases CP cases 

ber | cases | PF | cases | | cases | OF | cases | " | cases | | cases ber | cases | OF | cases 

closed closed closed closed closed closed closed closed 

Total number of cases closed 32,113 | 100.0 |22,246| 1000/ 8013/| 1000/ 1,185| 1000; 291 1000 539} 100.0 100.0; 289) 1000 

Before issuance of complaint 27,150! 845/18,502| 83.2/ 7,143) 89.1) 916; 773) 288) 990 43/ 729 26; 867) 232; 803 

After issuance of complaint, before opening of hearing 3,025 94) 2,307) 4) .432 $4; 223) 188 2 0.7 10; 169 3 10.0 4k 16.6 
After hearing opened, before issuance of administrative law judge's 

decision 233 07; 21 09 17 02 3 03 0 00 0 0.0 0 0.0 i 03 
After administrative law judge's decision, before issuance of Board 

decision 65 02 49 02 14 02 0 00 0 0.0 2 34 0 6.0 0 00 
After Board order adopting administrative law judge's decision in 

absence of pu 165 os 131 0s 22 03 10 o8 0 00 0 0.0 0 0.0 2 07 

After Board decision, before circuit Court Gec#ee ........-..-cccoececeeenenenene 1,128 34) 777 34) 322 40 22 19 0 0.0 3 $1 0 0.0 4 14 

After circuit court decree, before Supreme Court action ......................-. 44s 10} 267 1.2 63 08 10 08 1 03 i 1.7 1 3.3 2 07 

After Supreme Court action 2 0.0 2 0.0 0 0.0 0 0.0 0 0.0 0 00 0 0.0 0 0.0 

? See Glossary of terms for definitions. 
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Table 9.—Disposition by Stage of Representation and Union Deauthorization Cases Closed, Fiscal Year 1987' 


All R cases RC cases RM cases RD cases UD cases 

Stage of disposition Num- | Percent| Num- | Percent | Num- | Percent | Num- | Percent || Num- | Percent 

ber of | of cases| ber of | of cases| berof | of cases | ber of | of cases || ber of | of cases 

cases cases closed | cases | closed cases | closed cases closed 
Total number 04 ca ses Closed ........--ececeeereeeneeeeee 6,965 100.0 5,052 100.0 514 100.0 1,399 100.0 196 100.0 
Before issuance of notice of hearing 2,416 447 1,400 27.7 276 $3.7 740 $2.9 158 80.6 
After issuance of notice, tefore close of hearing ont 49.4 2,784 $5.1 173 33.7 487 M8 10 $.1 
After hearing closed, befo'e issuance of decisi 121 1.7 90 18 6 12 2s 18 3 15 
After issuance of Regional Director's d 930 13.4 739 14.6 $3 10.3 138 99 24 12.2 
After issuance of Board decision 84 08 39 08 6 1.2 9 0.6 1 0.5 

* See Glossary of terms for definitions. 
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Table 10.—Analysis of Methods of Disposition of Representation and Union Deauthorization Cases Closed, Fiscal Year 1987' 


All R cases RC cases RM cases RD cases UD cases 
Method and stage of disposition N N N N N 

ber Percent ber Percent her Percent ter Percent — Percent 

Total, all 6,965 100.0 $,052 100.0 $14 100.0 1,399 100.0 196 100.0 

Certification issued, total 4,146 59.5 3,189 63.1 187 364 770 $5.0 79 40.3 
After: 

Consent el 91 1.3 63 12 4 08 24 1.7 9 46 

Before notice of hearing 31 04 22 04 2 0.4 7 os 9 46 

After notice of hearing, before hearing closed 0 0.9 41 08 2 04 17 1.2 0 0.0 

After hearing closed, before decision 0 0.6 0 0.0 0 0.0 0 0.0 0 0.0 

Stipulated electi 3,393 48.7 2,599 $1.4 148 28.8 646 46.2 an 23.5 

Before notice of hearing...... 1,122 16.1 ™ 14.5 77 15.0 311 22.2 «0 20.4 

After notice of hearing, before hearing closed 2,249 32.3 1,848 36.6 70 13.6 331 23.7 5 2.6 

After hearing closed, before decision 22 0.3 17 0.3 1 0.2 4 0.3 1 0s 

lecti 0 0.0 0 0.0 0 0.0 0 0.0 0 00 

Regional Director-directed el 661 95 $26 10.4 35 68 100 71 at 12.2 

i 1 0.0 1 0.0 0 0.0 0 0.0 0 00 

By withdrawal, total 1,315 18.9 1,059 21.0 93 18.1 163 11.7 8 4) 

Before notice of hearing 108 1.6 79 16 6 1.2 23 16 3 L$ 

After notice of hearing, before hearing closed 999 14.3 815 16.1 79 15.4 105 7.5 4 2.0 

After hearing closed, before deci 87 1.2 65 1.3 3 Cx 19 14 1 0.5 

After Regional Director's decision and direction of elect 121 1.7 100 20 b 1.0 16 11 0 0.0 

After Board decision and direction of election 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

By dismissal, total 1,504 21.6 R04 15.9 234 45.5 466 33.3 109 55.6 

Before notice of hearing 1,155 16.6 565 11.2 191 37.2 399 28.5 106 54.1 

After notice of hearing, before hearing closed 1% 2.0 80 16 22 43 = 24 1 0.5 

After hearing closed, before deci 12 0.2 8 0.2 2 04 2 01 1 0s 

By Regional Director's decision 148 2.1 113 2.2 13 25 22 16 0 C.0 

By Board decision $3 08 38 08 6 1.2 9 0.6 1 0.5 
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Table 10A.—Analysis of Methods of Disposition of Amendment of Certification and Unit 


Clarification Cases Closed, Fiscal Year 1987 


AC uc 

Total, all 49 364 
Certification amended or unit clarified 10 41 
Before hearing 0 0 
By Regional Director's decision 0 0 

By Board decisi 0 0 
After hearing 10 41 
By Regional Director's decision 10 41 

By Board decisi 0 0 

Di d 33 213 
Before h 1g 0 10 
By Regional Director's decision 0 10 

By Board decision 0 0 
After hearing 33 203 
By Regional Director's decision 32 201 

By Board decisi 1 2 
Withdrawn 6 110 
Before heanng 6 110 
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Table 11.—Types of Elections Resulting in Certification in Cases Closed, Fiscal Year 1987' 


Type of election 
Type of case Regyonal Expedited 
- Total | Consent | Stipulated | BOs" | Director- | Hections 
All types, total: 
Elections 4,168 100 3,382 7 679 0 
Eligible voters 247,779 3,800 188,979 1,124 $3,876 0 
Valid votes 217,261 3,2% 167,565 1,030 45,370 0 
RC cases: 
Elections 3,149 62 2,580 4 503 0 
Eligible voters 198,865 2,071 151,543 1,086 4,165 0 
Valid votes 175,145 1,832 134,393 99 37,721 0 
RM cases: 
Eleco 165 4 124 37 0 
Eligible voters $,370 “ 4,404 0 932 0 
Valid votes 4,613 3 3,880 0 702 0 
RD cases: 
Elects 755 23 631 1 100 0 
Eligible voters 37,590 741 W676 20 6,153 0 
Valid votes 32,721 te od 27,085 17 $,015 0 
UD cases: 
Elects 9 ll 47 2 39 0 
Eligible voters 5,954 954 2,356 18 2,626 0 
Valid votes 4,782 829 2,007 14 1,932 0 
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Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1987 


iL 
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eFzbe} 


1s 


shalt 


a4! 


ha 


afsheh 


tditt 


LL 


127 


RC elections 


a AL 


efifel 


68 | 2,580 


21 


shalt 


3 


a4! 


All R elections 


ii 


eiihel 


119 


8S; 3,335) 2651 


sali 


ee! 


4,197 


3,425 


17 


Type of election 


' The total of representation elections resulting in certification excludes elections held in UD cases which are included im the totals in Table |!. 
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Table 11B.—Representation Elections in Which Objections and/or Determinative Challenges Were Ruled On in Cases Closed, Fiscal Year 1987 


Total Odjectons only Challenges only Obyecuons and Total obyecnons' Total challenges* 
elec- chafing 
toms | Number | Percent | Number | Percent Number | Percent Number | Percent | Number | Percent 
Ganutttie Gut. ED som ss 124 30 2» 07 ” 95 133 36 
By type of case: 
Renee 3,257 3 96 101 3 pa) os oT 105 129 40 
TETAS lon il 65 + 24 0 00 il 65 4 14 
In RD cases 727 — $.7 19 25 1 01 45 $8 20 26 
By type of election. 
Consent clections........ es 7 79 $ $6 5 a4 10 12 s 90 
ee 3425 wos 89 *” 26 23 07 328 96 113 33 
a 0 0 — 0 os 0 oe 0 as 0 -- 
Regional Director-directed ehecticms ene 66t $3 80 27 41 5 os Ss a4 »” 45 
EEE 17 5 174 2 is 0 00 5 176 2 18 


' Number of elections in which objections were ruled on, regardless of 
* Number of elections in which challenges were ruled on. regardless of individual ballots challenged in each election 
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Table 11C.—Objections Filed in Representation Cases Closed, by Party Filing, 


Fiscal Year 1987' 
By By By both 
Total employer umon 
Num- | cent | Num | cent | Num | cent | Nuem- | cent 
ber by ber by ber by ber by 
type type type type 
All representation eh 34) «61000 1% “at Mi} 6617 19 38 
By type of case: 
RC cases. #42) 100 13S 35.1 27%; 611 17 38 
RM cases 11; 1000 3 273 7| 636 1 o1 
RD cases................ o- Si; 1000 16 ua Ma 066 i 20 
By type of election. 
Consent elecuons. 1i| 1000 6 S45 45.5 o1-— 
Supulated elections 383; 1000 129 33.7 41 629 13 34 
Expedited elections a oo — a 
Regional Director-directed elections 106) 1000 3” Oe 61 $7.5 6 $.7 
Board-directed clections......... 4) moo o-— 4) woo o1-— 


Fd, AY for definitions. 
* Objections ab sdb ae & emanate 


Table 11D.—Disposition of Objections in Representation Cases Closed, Fiscal Year 1987' 


Objec- | Obdjec- 
filed with- ruled Num- | of total | Num- | of total 
drawn | upon ber ruled ber ruled 
upon upon 
All representation elections SOK 107 ” Re} 166 3 234 
By type of case: 
a 442 101 Ml 259 76.0 82 240 
RM cases. i 0 il 9 a8 2 18.2 
ITE acrssensnmnsuemetesmmnemmennemenneeememens ‘ $1 6 45 % 800 9 200 
By type of election. 
Consent elections il i 10 6 0.0 4 400 
Supulated elections 383 $$ 328 257 a4 71 216 
Expedited elections ...... 0 0 0 0 — 0 --—- 
Regional Directordirected elections... 106 30 % “ 14 16 286 
Board-directed elects 4 1 3 1 33.3 2 667 
' See Glossary of terms for definitions. 
* See Table 1I1E for rerun elections heid after objections were sustained In 20 elections in which objections were 
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Table 11E.—Results of Rerun Elections Held in Representation Cases Closed, 
Fiscal Year 1987" 
Total rerun Umon No Outcome of 
elections * certified (union chosen | original election 
reversed 
Num- | Percent | Num- | Percent | Nem- | Percent 
ber | bytype | ber | by type | ber | by type | Ser | Pee 
All representanon elecvons 67 1000 22 328 45 67.2 uv wm) 
By type of case 
RC cases 3S 100.0 20 4 3s 636 277 “1 
CO ———————————— 3 1000 0 09 5 100.0 0 —s 
RD cases... 9 1000 2 222 7 78 4 wae 
By type of election. 

Consent clecuons 1 100.0 0 0.0 i 100.0 0 —- 
Supulated electons “ 100.0 17 470 2 63.0 23 30.0 
Expedited elections. 0 — 0 0 — 0 one 

Regonal Dwector-directed elec- 
vons 1s 100.0 4 26.7 Ti 73.3 6 00 
Board-directed elections... $ 100.0 1 20.0 800 2 #00 


' See Glossary of terms for definitons. 
* More than | rerun clecton was conducted im 22 cases, however, only the final clecvon = included m thu table 


Table 12.—Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1987 


Number of polls Employees involved (number chgibie to vou)’ 
Resulung Resulung In polls 
Affihaton of umon holding umson-shop contract ung © ong 

Total Total | desuthorizaton continued Toul | of cond 
chgsble suthonzapon chg:ble Percent 
Percent Percent Number \otal 
Number | of weal | MEME | or soeal senior eantee chigybee 

of weal of total 

Total .... ws i) 454 ‘4 “5 5.9% 1,732 290 422 79 ¢,782 5 2.203 3x70 
AFL-CiO umons. 67 uv #2 7 537, 4900 ia M1 106 os 3,999 a1 14s M2 
nee 18 10 $3.$ * “4 476 107 24 es 75 a9 61.7 1° 35.5 
Other national umons 1 Q 0.0 1 1000 18 0 00 is 100.0 17 “4 10 $3.5 
Se 13 4 »7 9 #2 660 in 98 529 1 al) a4 ht] 7 


* Sec &aX3) of the Act requires that to revoke a umon-shop agreement a majonty of the employees chgible to vote must vote m favor of deauthonzation 
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Table 1}. —Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987' 


Bletiom wor hy unsom Blec- Emptoyees chgitie to cour | le 
| | toms em  ehecteoms 

Partx spating t al a |e | ce “= | | L a a oe 

ar try » | - - ' al 4 : ; ™ 

tom? com | TS Go | t-) kwa! ape | tot | S | am-|~ |e Cher 3 epee 
| won | ha  UMOMS  senlatrve ean cI aun | Gand ical «= seniaiwe 
. — Chosen -. ; a steal : umonms Chosen 
—— Se ee ee ee eee + - — — ee ee ee ee = 
a a A ———— ae. ene ae 
AFL-CIO | 2oss) 434) 19H) 19) ——| ——| ——| 1357 SR 453 | 5056| Ssose) | —— | ——| one 
Teamuers (.se7/ 3ee) ao) ——' ao) ——| ——-| 727 | apie | 124%) —— 124% ——- —— MSM 
Other national umons | mies) a) —| — a; —| %) 2M) ee) ee 
Other jacal umons | OOD} SBR) Gl awe) ae i | Oe] * sr 4287) + —_i a=! 699) aan 
prs or Pl ee ee ee | pe py my ern pepe, gaye, peenen 
Lamon elections pon 08 es Lo IE ” p_} 1 75,195 sae | 12400 | 408 | 4.267 157.0 
APL-CW0 +. APL-CIO | misery) ws) ws) | —|—, to) 45%) 7) 197) ——| ——| — 2.987 
APL-C1O v. Teamsters | ) 00) @) # 2) | — | 4508) 3491) 7% eC “7 
AFL-CIO v. National | @eisze) a] 9] aoe sj] —! ©); 3525 1 itl ClO 1937 
AFL-CIO ». Local | oles) %) mw) —| ——| » 7| ier) soar) 472) ——| ——| 459, 78 
Teamsters » National sie@e| «| —| 2 2] ——| oo ee ») 9) | oD 
Teamsters Local 923 | —!| eo) —/ 6 Ded Bil eed Meet Eiiteed Eiteeet Nd Ee 
Teamsters» Teamsters 3 10D0 — i —)i— ° wm 22; —— 212 | a — (9) 
National» Local 2 |\00 2, —/| 2 0 o mm) |) | Om) 0) t) 
National» National 2103) 8] —/ -—| -— re) 2) 2902) uss) ——' ~~ ~~ 1908) of 
ee + — 
Damon elections 28 | 794) 173 se 3 ‘ ” 43 | 27,398 | 19,%61| S608) 2482) S13) A180) = 7,577 
AFL-CIO ©. APL-CIO ©. Teamsters 1 | 100.0 1 1 eo —/| .. 0 " " "| ed ed ) 
APL-CIO v. AFL-CIO ©. National 1 | 1000 1 1 — o— 0 » 2 i eo; — t) 
APL-C10 v. APL-CIO ©. Local 1 | 1000 1 ii] 0 0 «© «0 ej —/ — t) ) 
AFL-CIO v. Teamsters v. National 1 1000 1 0 1 eo] t) 7 "7 t) "7 eo -_ 0 
APL-C1O +. Teamsters v. Local... 3 |s000 ’ 1 i — 1 °o ms wm eo; wi — m3 0 
APL-C10 ». Local ©. Local... 2 |00 2 i —)] 1 0} | 6) TH) ae) 177 t) 
Teamsters v. Local v. Local 1 | 3000 i — i — t) 0 " eo; —| | — t) 0 
+—— = 
3 dor more}enton ehectioms een wi\mo0| $ ; 0 2 ©) 1428) 14m) Se) 1% o| = 0 
Total representation elections | 40 | 439) 1708) L108! 456 SS| 872) 2280 26Le2S | ORoee | Geer? IS084) «Leer 12067) fas eet 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987! —Continued 


Rgsee*s""s 


: 
yy) | iigay iigizicalay ee jeectalg 
qf) DE EE ea 
gap) (Slip SSeg iii i apaeecse lays 
aggy | | 938) 8] 8982*52R8) 5) =*8e8=/ 9/3 
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sz 
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573) 35.509 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987 ' —Continucd 
Elecnons won by umons 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1987'—Continued 


v@Z 


Elections won by unions Elec- Employees eligible to vote In 
Total - ‘wach a in units won by = 
Participating umons elec- | Per- AFL- Other 

Ses | Ee | To | He | Team | me | eat | epee | roan | SH [Art| rome [8 [ower | soe 

choses — unions | “ORS | chosen 

Total RD elections cities 755 | 238)| 180 129 43 1 7 S75 | 37,590 | 14,978 | 12,311) 2,217 26 424 22,612 
* See Glossary of terms for definitions. d 

? Includes each unit in which a choice regarding collective-bargaining agent was made; for example, there may have been more than one election in a single case, or several cases may have been 

involved in one election unit. 
S 
ad 


Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987' 


Valid votes cs im elections won Valid votes cast in elections lost 
be Votes for unions —_ Votes for unions — 
cast Team-| ne- for no Team-| na- for no 
Total | ClO | mers | tional | 1° | union | TO | CIO | gers | tional | 1% | union 
umons unions | &™0ns umons unions | “0s 
A. All representation elections 
AFL-CIO 136,221 | 31,859 | 31,859; ——| ——| ——/ 15,909/| 29,075| 29075; ——| ——| ——/| 99,378 
Teamsters 38,657 | 7,341 —!} 7341); ——| —/ 3241; 8817; —/ 8817; —j; —/ 19,258 
CC STAAL TR ET ET TENOR 6079; 1,919; ——| ——/| 1919} —— 986 2; —;j — 99; — 2,185 
Other local umons 7021} 2553; ——| ——| —/| 2,556 795; 1,135) ——| ——| ——/ 1,135 2,535 
1-umon elections 187,978 | 43,675 | 31,859 | 7,341) 1,919| 2,556) 20,931 | 40,016 | 29,075| 8,817 989 1,135) 83,956 
AFL-CIO v. AFL-CIO 3,797 908 wo; —i| —;i — 305; 1030] 1030) —i| —i — 1,554 
AFL-C1IO v. Teamsters 3,866} 2,813) 1,228; 1,585); ——| —— ws 277 107 17}, —j — 471 
AFL-CIO v. National 2,844) 1,223 742); — 4%) _ 39 $69 24) — “si; — 93 
AFL-CIO v. Local 9476; 7,972) 2974; ——| ——]| 4998 809 232 162; —j; — 70 463 
Teamsters v. N 285 79 ss 4a 35 —— 4 92 —— . “) — 110 
Teamsters v. Loceal................... 686 $s; -—— msi 246 16 2;— 9;— 20 91 
Teamsters v. Teamsters hy 163 — 163; — —— 3 o— o—j — 0 
National v. Local 202 191 —_—_|/— il 80 il o—|— 0 0 0 
Local v. Local 1875; 1212; ——| —] —/ 121 37 121 —_f—} — 121 505 
2-umon elections 23,225 | 15,111 | 5,872) 2,096 67 6536) 1,577; 2,350; 1,523 187 429 211 4,187 
AFL-CIO v. AFL-CIO v. Teamsters $ 5 b o—j; — 0 o— 0 0 0 0 
AFL-CIO v. AFL-CIO v. National 28 28 “6; — 2;— 0 0 o— o;1— 0 
AFL-CIO v. AFL-CIO v. Local 4i x7 z2i;—i— 9 4 0 o—|— 0 0 
AFL-C1O v. Teamsters v. National 16 15 1 13 1 -— 1 0 0 0 o— 0 
AFL-CIO v. Teamsters v. Local us wo 110 2;— 104 9 oj —| —] —- 0 0 
AFL-CIO v. Local v. Local 855 Ras “soo s|i 46) 10 0 oo —j| — 9 0 
Teamsters v. Local v. Local 16 «6; — 9 — 7 o—_— —_— o;j— 9 0 
3-umion elections 1,276 | 1,252 ary 114 13 $81 24 0 0 0 0 0 0 
Total representation elects 212,479 | 60,038 | 38,275 | 9,551 | 2,539| 9,673 | 22,532 | 42,366) 30,598 | 9004) 1418; 1,346) 87,543 
AIT 


Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987'—Continued 


Valid votes cast in elections won Valid votes cast in elections lost 
Votes for unions ons Votes for unions — 
Particiveti : 
anions sters umon anions sters | tional unions | “m2 
B. Elections in RC cases 
AFL-CIO 25,364 | 25,3064) —— —— | 12,091 | 23,714| 23,714; ——| ——| ——j| 47,533 
Teamsters 6,011 —} 6011 — | 24799) 7,687; —/| 7,687; —j| —/ 16,292 
Other national unions 1,863 —_s}— — 957 “sj; —; — “si; — 1,907 
Other local unions 236); —j; — 2,386 717 38; —| —j; — 818 1,856 
l-union elections 35,624 | 25,364 6,011 2,386 | 16,244 33,064) 23,714) 7,687 845 818 | 67,588 
AFL-CIO v. AFL-CIO we oe); — —_— 30S 719 790; —j| —j — 1,177 
AFL-CIO v. Teamsters 2,745 | 1,206) 1,539 —— 3 258 107 isij —j— ““ 
AFL-CIO v. National 897 smu; — — 30 $69 245; — “si; — 993 
AFL-CIO v. Local 7,362; 2649, — 4,713 771 232 162 — — 70 463 
Teamsters v. National 79 — a4 — 4 92 — 8 “;— 110 
Teamsters v. Local $31 a 289 242 13 29 a 9; — 20 91 
Teamsters v. Teamsters 96 — 96 —— 31 o1— o—j;—— 0 
National v. Local 191 —_ | — 80 il o1o—i; — 0 0 0 
Local v. Local 1,212 —_—_} -— 1,212 x7 21; —| —j —— 121 305 
2-union elections 14,021 | 5,334) 1,968 6,247; 1,525; 2020; 1,212 168 429 211 3,783 
AFL-CIO v. AFL-CIO v. Teamsters $ b 0 — 0 0 tg 0) --—- — 0 
AFL-CIO v. AFL-CIO v. National 28 “«6;— —_— 0 0 o— 0; —- 0 
AFL-CIO v. AFL-ClO v. Local x7 z2;— 9 4 0 o1—j— 0 0 
AFL-CIO v. Teamsters v. National 1s 1 13 — i 0 0 0 1 0 
AFL-CIO v. Teamsters v. Local 306 110 +7] 106 9 0 0 o— 9 0 
AFL-CIO v. Local v. Local 845 “si 6) 10 0 o—j —— 0 0 
Teamsters v. Local v. Local “6; — 9 7 a oo 1 9 0 
JLunon elections L2s2, 544] (1 $81 24 0 0 0 0 ti) 
Total RC elections. 50,897 | 31,242/| 8,093 9.214 | 17,793 | 35084) 24,926; 7,855) 1,274] 1,029) 71.371 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987'—Continued 


Valid votes cast in elections won Valid votes cast in elections lost 
Total Votes for unions —_ Votes for unions — 
Total | CIO | Te) | toca | 59 | Tout | ClO | Team | O8 | local | forn0 
unions unions | Uns umons unions | &™!0ns 
C. Elections in RM cases 
AFL-CIO ...... 3,179 368 %8); —! — — 163 763 743}; ——| —/| — 1,885 
Teamsters 1,029 112 os 112 — —_—- 64 241 —s 241 oe — 612 
Other national unions 121 43 —_—_|)—— 43 — 20 15 _— — 1S — 43 
Other local unions 124 2; —|—!— 22 10 23 —| —| — 23 69 
l-union elections 4,453 545 368 112 43 22 257) 1,042 763 241 15 23 2,609 
AFL-CIO v. Teamsters 1 1 0 1 — -_— 0 0 0 o1i—;i — 0 
AFL-CIO v. National 29 24 23 1 — $ 0 oj — oj — 0 
AFL-CIO v. Local 56 32 3}; —| — 29 24 0 o—;|i — 0 0 
Teamsters v. Local 7 4 0 4 —_—— 0 3 0 —_—— .o-_— 0 0 
Teamsters v. Teamsters 67 67 _— 67 -— -_— 0 0 — o;— —— 0 
2-union elections ....... 160 128 26 72 1 29 22 0 0 0 0 0 0 
Total RM electi 4,613 673 184 44 $1 289} 1,042 763 241 15 23 2,009 
D. Elections in RD caser 
AFL-CIO 24,340} 6127; 6127; ——| —— —-| 3,655) 45968; 4598) —— — 9,960 
Teamsters $189; 1,218; ——/| 1,218; —— -— 698 889 — 889; -——| —— 2,354 
Other national unions 386 3;—j|— 13 -—— 9 129 —_—_ | — i207; — 235 
Other local unions 1,120 48; —| —; — 148 68 294 —_—| — | —— 294 610 
1-union elections 31,005 | 7,506; 6,127; 1,218 13 148 | 4430; 5,910! 4,598 889 129 2794) 13,159 
AFL-CIO v. AFL-CIO 688 0 o—;|;— —— 0 311 uf) —| — | — 377 
AFL-CIO v. Teamsters 115 67 22 ss; — _-- 2 19 6 0; —j — 27 
AFL-CIO v. National 306 302 1; —— 134 — 4 0 o.— o;ji—— 0 
AFL-CIO v. Local $92 576 322 -—— 256 14 G oj —j; —- 0 0 
Teamsters v. Local 15 15 |_ =< 11 — 4 0 o;j— o-—-— 0 0 


Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1987'—Continued 


Valid votes cast in elections won Valid votes cast in elections lost 
be Votes for unions — \ es for unions — 
ct | to | CIO | TS) B® | hocet | 9 | Toe | CIO | TEM) BH | ince | fOr 
umons unions | “mons unions unions | &0ns 
2-union elections 1,716 962 $i2 3% 1M 260 20 330 uu 19 0 0 ae 
Total RD eb 32,721 | 8468) 6639) 1,274 147 408; 4450) 6240) 4909 Oe 129 294 13,563 
* See Glossary of terms for definitions. 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987—Continued 


Number of elections in which 3 eer aed Valid votes cast for umons 
umions elections | Num- employ: 
Total ae | a ia Other a | a 
Division and State’ elec- Other -— ployees ne APL | teem | as | OM | for wo r 
tons AFL- Other Total | CIO local ; 
Tott | CIO | Tem | Be | tocal | Tere | Chemie | con unions | SF | Honal | ions | SOP | ns 
, tonal , sentative umons repre- 
— unions | S70" was sentation 
chosen 
EE 10 5 3 1 0 i 5 1470; 1,277 840 624 24 163 29 47 796 
CC 06 24 12 & 0 4 42 3,234 2859) 1,249 716 230 107 196 1,610 923 
I QQ 14 10 9 0 0 1 - 1,723 | 1,352 998 788 0 0 210 3s 1,386 
a $3 29 22 1 2 7 24 5,508 | 5,030; 2,396) 1,958 267 “4 137 26s 1,608 
CS 43 23 13 8 2 0 20 2,291 | 2,102 960 833 *” x7 0 1,142 594 
Eee 38 19 13 6 0 0 19 3,993 | 3,201) 1,353) 1,241 il 0 1 I bas 1,300 
CC 1s $ 3 1 0 1 10 14§@) 1,331 702 48! M 0 187 629 #3 
aa 08 27 18 3 0 6 41 5,727 | 5,288) 2,446/ 1,719 383 0 Aad 2,842 1,728 
Og 88 #0 26 11 ! 2 4k 3,806 3,631 1801 10% “43 $2 210 1,830 i447 
I 395 182 119 39 $ 19 213 | 28,786 | 26,071 | 12,745 9,456) 1,582 393) 1,314) 13,326 10,245 
En 70 29 18 9 1 1 41 4692 4,376) 2080| 1414 $41 2 ” 2,346 1,278 
ee 9 42 27 il 1 3 54} 12,618 | 11,067) 5,284) 3,803) 1,228 35 218 5,783 5,704 
Alabama.......... oo uM 22 1 1 7 29 4,551) 4140) 2,222) 1,592 16 $ 009 1,918 | 864 
cc 21 13 it 2 0 0 8 1,880 1,809 8RS 858 27 0 0 924 1,172 
CO ————— 247; 115 78 23 3 " 132 | 23,741 | 21,392 | 10,421 | 7,667) 1,812 69 873; 10,971 10,018 
CE 27 10 7 2 0 1 17 3011 | 2,662/ 1072)| 1,037 22 0 i3 1,590 cos 
Ce 1S $ 2 3 0 0 10 1,283 | 1,176 456 418 38 0 0 720 ” 
eee 3s 12 12 0 0 0 23 2.953 2669) 1,130) 1,037 74 19 0 1,519 735 
a 78 2 16 4 0 9 “9 $228 | 4,581 | 2,376) 1,352 13 0 893 2,205 2,180 
Oy 155 So x” 9 0 10 99 12475 | 11068, 5$034| 3,844 265 19 6, 60¢M 3,458 
Ee 35 16 il 4 1 0 19 1,364) 1,204 $39 215 86 238 0 665 $88 
Idaho 13 6 5 3 0 0 7 905 805 239 216 23 0 0 $06 87 
Wyoming $ 4 4 0 0 0 1 278 284 139 139 0 0 0 ins 231 
Colorado 7 28 17 10 0 1 29 2,282} 1,938) 1041 4! $M 0 od 897 1,405 
New Mexico.......... 13 4 4 0 0 0 9 632 $70 23i 152 "9 0 0 39 131 
Anzona “0 21 10 9 0 2 28 4816| 4453) 1,738/| 1,029 406 0 243 2,715 767 
Utah 13 4 7 1 0 0 $ ad 002 3 295 & 0 0 299 $12 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987—Continued 
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' The States are grouped according to the method used by the Bureau of the Census, US Department of Commerce. 
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1997 
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987 


Number of elections in which neaper Valid votes cast for unions 

representation nghts were won Eligibl 
umions ” elections | Num- employ- 

re ots | S| Sa om | oa | 22 | ae 

Industrial group’ elec- Other no | ployees | votes AFL- | team-| me | OM | tor wo | choos 

tions AFL- | ee Other ome Total | CIO sters | tional | c#! ; ing 
Total | CIO | sors onal local ~- s — wate unions unions | “OP ) 
oa unions | Uns was sentation 
chosen 
Food and kindred prod 181 71 3% » 2 3 110} 15,012 | 13,366; 6672/ 3,912/ 1,502 112) 1,146) 6,694 $604 
Tobacco manufacturers 2 1 0 0 1 0 1 9 9 6 tt) 0 6 0 3 6 
Textile mill products 30 10 9 1 0 0 20! 2863) 2,646 993 897 9” 0 6/ 1,653 667 
Apparel and other finished products made from fabric and 
similar ial 17 6 5 1 9 0 il 1,369} 1,247 411 371 #0 0 0 836 46 
Lumber and wood products (except furniture) 74 » 20 » 0 2 4) «46,756| 6302) 3,118) 2,392 683 0 43) 3,184 2,815 
Furniture and fixtures 45 18 13 2 2 1 27| 3,727) 3,298) 1,573) 1,377 148 2s 23} 1,725 1,814 
Paper and allied prod 59 29 21 6 1 1 30; 3,653; 3,303) 1,440) 1,093 154 @ 133 | 1,863 1,290 
Printing, publishing, and allied products 78 % 23 & 0 b 42); 5639; 4943) 2,672) 2,193 212 3 264) 2,271 3,219 
Chemicals and allied products 101 38 20 & 0 10 63 7,521) 7,029| 3,258) 2,061 400 i 736; 3,771 2,062 
Petroleum refining and related ind 19 7 1 4 0 2 12 1,252 | 1,155 623 239 107 0 277 $32 457 
Rubber and miscel!aneous plastic prod 85 32 26 $ 1 0 $3 | 9,782 | 9087) 4,487) 3,293 766 #” 338 | 4,600 3,891 
Leather and leather prodocts 3 2 1 i 0 0 1 sd 175 86 58 28 0 0 89 121 
Stone, clay, glass, and concrete prod 113 65 20 17 1 27 48) 7,676) 6959) 4,344) 1,832 462 11 | 2039; 2,615 4,511 
Primary metal ind 87 38 29 * 0 1 49) 6616/ 6,237/| 2,774) 2,416 230 i 127 | 3,463 1,759 
Fabricated metal products (except machinery and trans- 

portation equipment) 198 83 67 * + a 115 | 13,030 | 12,044/ 5,138| 4,456 385 163 14) 6,906 4,190 
Machinery (except el J) 143 56 4! 11 0 3 87 | 9,179) 8493) 3,896) 3,276 5s 12 74| 4,597 3,569 
plies 70 3 24 4 0 3 39| 6487) 5,957) 2619) 1,909 SiS 18 177 3,338 2,247 
Aircraft and parts 85 29 23 3 2 1 $6 | 11,350) 10,332) 4,716) 3,609 912 130 65 | 5,616 3,919 
Ship and boat building and repairing 17 . 6 0 0 2 9) 1,432) 1,189 a 286 19 0 142 742 421 
Automotive and other transportation equip 18 9 3 2 1 2 S| 2874) 2478) 1,158 as 127 6 81; 1,320 34k 
graphic, medical, and optical goods; watches and clocks 38 12 9 2 0 1 26; 2,832) 2,680 985 876 73 0 3% | 1,695 $17 
Miscellaneous ing ind 130 $s 29 20 1 73| S971) 4979) 2,260; 1,191 922 27 120; 2,719 2,242 
Manufacturing 1,593 | 666 427 149 16 74 927 | 125,214 |113,908 | 53,676 | 38,661 | 8,369 665 | 5,981 | 60,232 45,975 
Metal mining $ 3 2 0 1 0 2 647 578 wI 142 3 156 0 277 $10 
Coa] mining ll 3 0 0 3 0 & $26 48S 258 12 0 167 79 227 195 
Oil and gas extracti 4 1 1 0 0 0 3 340 321 138 8s 0 0 33 183 45 
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987—Continued 


Valid votes cast for umons 


Number 
. were won of 
representation nghts by Eligible 
ra aia | ‘ae | Bat le, || 
:, em- 
Industnal group’ elec- Other no | ployees | votes AFL- | team-| ms | OM | tor a0 | choos 
Gams T AFL-\team-| aa | OM | cepre- | cligtie | can | TO! | CHO | oo, | tional | OM | union | ing 

otal | CIO | ters | tional — ns | SeMtative | to vote — unions | MONS repre- 

= umons was sentation 
chosen 
Mining snd quarrying of nonmetal): minerals (cacept 
fuels) ... 12 $ 3 1 1 0 7 494 429 168 146 “ 13 0 261 62 
I 322 12 6 1 b 0 20/ 2007; 1,813 86S 385 12 3% 132 ee 812 
255; 18 93 14 6 $ 137 | 7092) 6089| 3139) 2266) 257 177 41) 299 3,130 
Wholesale trade af ©6268 &8 x” “0 2 9 173| 9,376) 8509) 3,922/| 1,538) 1898 124 362 | 4,587 2,780 
COO 427; 163 105 % 1 i! 264 | 14,965 | 12,787 5,702 | 3,808) 1,466 17 413) 7,085 $,327 
Finance, msurance, and real es iate 70 4! w” i 2 29| 2932; 2584) 1,347 98 8263 33 93) 1297 1,622 
US. Postal Service .... 0 0 0 0 0 0 0 0 0 9 0 0 0 0 0 0 
senger transportation... 69 ” 4 24 0 1 | 4143) 3,363) 1836 500 | 1078 0 198} 1,527 2,007 
Motor freight transportation and warehousing 219 81 Th 63 6 1 138) 3.287) 4603/ 2,123 385 | 1,345 145 4 «2480 1,837 
Water transportation 1 3 0 0 2 1 J 1 aes 191 104 3 13 ii 258 | 
Other transportation... 42 27 6 18 0 3 S|; Las?! 1572 730 413; 285 0 $2 622 736 
CG ON 95 44 29 3 0 2 61 3,74) | 3067; 1,827) 1,224 Sa 163 386) 1.200 1,948 
Electric, gas, and sanitary services. ~” 4s 2s 19 0 1 45; 3,717 A421) 1666) 1058) 4% »” 62; 1,775 1,490 
Transportation, communication, and other utilities $26; 229 8s 127 . 9 297 | 19.238 | 6475 | 8,373) 3,806) 3,461 351 757 | 8,102 8,069 
Hotels, rooming houses, camps, and other lodging places... 72 23 20 3 0 0 | 6461’ $092) 1,739) 1,291 282 164 2; 3353 1,489 
Personal services 45 19 7 10 0 2 26| 1405) 1,2% 613 280; 20 0 93 623 720 
Automotive repair, services, and garages... % % 13 23 0 0 | 143%) 1,267 os 228; 377 0 0 662 5 
Motion pictures 5 2 2 0 0 0 3 28 23 12 12 0 0 0 il 18 
Amusement and recreation services (except motion pic 

A ce 23 $ 3 1 0 1 is 866 763 317 182 121 0 14 ar 149 
Health services ........cncccccecceeeen 352; 193 182 17 ® 16 159 | 35,524 | 29,602 | 15,121 | 11,175) 1,121) 1639) 1,186) 14,481 17,317 
ee  .  e 43 18 10 0 i ? 25) 2690) 2,380/ 1,347 765 oO 33 489) 1933 1,037 
Membership orgs 19 12 2 2 i 7 7 432 380 137 71 14 * a 213 133 
Business services 177 8 67 10 4 17 79 | 47575 | 6069) 3,319] 2071) 439 169 600 | 279 4,300 
Miscellaneous repair services is * 6 2 0 0 7 230 29 iM 87 23 0 4 125 122 
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Table 16.—Industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1987—Continued 


Number of elections m which Valid votes cast for umons 
representation nghts were won by 
umons 
Total 

Other 
Industnal group! elen- Other Other 
ons AFL- Other Total me | local 
Total | CIO | Team) Be | local Donal | unions 

umons unions | Uns 

Museums, art gallenes, botamcal and zoological gardens __. 0 0 0 0 0 aol 9 0 0 
SO 6 4 0 0 2 101 75 0 25 
CS EE 33 23 2 0 & 2,165 | 1,278 0; 327 
ne 8 6 0 1 1 678 $20 2 2 
Ee 4! 3S 70 1S 61 50,009 | 25,206 2,244 | 2,826 
yyy 10 7 1 1 1 ws 174 10 14 

Total, all industnal groups - 1,788 | 1,105 456 $s 172 102,404 3,957 


* Source: Standard Industrial Classification, Statistical Policy Division, Office of Management and Budget, Washington, D.C, 1972. 
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 1987! 


Elections in which representation nghts were won by Elecuons in which 
Num | Total Cumu- | AFL-CIO unions Teamsters; Other national § | Other local unions was chosen 
Swe of uns (number of employees) cagtte | ee | Ertas | pemeee ans 
to vote | Some of total Perceat | number | by use Percent Perceat | niesber | trom 
Number | by size class | Number | by size | Number | of size on 
< Less Class Class 
A. Certification elections (RC and RM) 

Total RC and RM elections 204,235; 3,314; 1000 — 976; 1000 413; 1000 Sa 100.0 165; 1000 1,706; 1000 
Under 10 3,824 674 20.3 20.3 213 218 143 M6 12 222 277 164 279 164 
10 to 19 9,437 670 20.2 05 212 21.7 106 25.7 9 16.7 2s 15.2 318 18.6 
20 to 29 9,068 397 12.0 $2.5 116 11.9 43 10.4 9 16.7 16 10.9 211 124 
3 to 39 8,590 254 17 02 78 8.0 24 $8 4 74 ul 67 137 80 
00 #9 9,614 218 66 66.8 $7 $3.8 26 63 1 19 ul 67 123 72 
30 to 59 9,189 171 $2 72.0 68 70 16 39 2 3.7 3 18 82 48 
© to 69 8,046 135 41 76.1 x7 38 6 Ls 3 $6 10 61 9 46 
70 to 79 7,222 7 29 79.0 24 25 8 19 2 3.7 4 24 9 3.5 
ee 7,648 91 27 81.7 24 25 10 24 1 19 i] 48 4a 28 
9 to 9 7,999 8s 26 843 23 24 7 1.7 0 0.0 7 42 a 28 
100 to 109 5,604 $4 16 85.9 21 22 $ 12 C1) 0.0 6 36 2 1.3 
110 to 119 6,410 $6 1.7 87.6 16 16 i 02 2 3.7 5 30 2 19 
120 to 129 5,377 43 1.3 &&9 il 11 3 07 te) 00 7 42 2 13 
130 to 139 5,002 37 11 90.0 9 09 3 07 1 19 2 12 22 1.3 
140 to 149 5,081 35 Ll 91.1 & 08 4 10 1 19 2 12 20 12 
150 to 159 3,705 24 07 918 3 0.3 3 07 0 00 2 12 16 09 
160 to 169 4,769 29 09 92.7 6 06 0 0.0 3 5.6 2 12 18 Ll 
170 to 179 3,495 20 06 93.3 6 06 i) 0.0 i) 0.0 2 12 12 0.7 
180 to 189 2,388 13 o4 93.7 1 0.1 0 0.0 0 6.0 1 06 il 06 
190 to 199 3,511 18 0s 94.2 $ os i) 0.0 0 0.0 1 06 12 0.7 
200 to 299 20,460 86 26 96.8 19 19 1 0.2 1 i9 7 42 $8 34 
300 to 399 16,334 47 14 98.2 7 0.7 3 07 2 3.7 0 00 35 21 
400 to 499 9,154 21 06 988 4 04 0 0.0 0 0.0 1 06 16 09 
500 to 599 8,141 1s 0s 99.3 1 01 1 C2 0 00 1 06 12 0.7 
0 to 799 8,288 2 04 99.7 3 0.3 ti) 0.0 0 0.0 1 06 i) 0s 
800 to 999 4,404 $ 02 9.9 1 01 0 00 i 19 1 06 2 01 
1,000 to 1,999 8,089 6 02; 1000 2 0.2 te) 00 0 0.0 0 90 ‘4 02 
2,000 to 2,999 2,186 1 00! 1000 1 0.1 t) 00 0 be 0 0.0 0 0.0 
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 1987'—Continued 
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Size of uns (number of 


Total RD elections 


Under 10 


10 to 19 
20 w 29 
Dw 9 
Owes 
Dw 9 

@ wo @.......... 
70 tw 79........ 
80 w 89 
Dw 
100 to 199 
110 to 119 
120 to 129 
130 to 139 
140 to 149 
150 to 159 
160 to 169 
170 to 199 
200 to 299 
300 we 499 
500 to 799 
800 and over 


' See Glossary of terms for definitions. 


Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of Employees in Establishments, Fiscal Year 1987' 


Type of stuanons 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1987; and Cumulative Totals, Fiscal Years 1936-1987 
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' Percentages are computed honzontally by current fiscal year and total fiscal years. 


Table 19A.—Proceedings Decided by Circuit Courts of Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal Year 1987, Compared 
With S-Year Cumulative Totals, Fiscal Years 1982 Through 1986' 
Modified 


Circuit courts 
Total all circuits 
Boston, MA 
New York, 
Phila, PA 
4. Richmond, VA... 
8. St. Lous, MO 
9. San Francisco, CA 
, CO 
11. Atlanta, GA 


Table 20.—injunction Litigation Under Sections 10(e), 10(j), and 10), Fiscal Year 1987 
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Table 21.—Special Litigation involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1987 
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' POUA cases are categonzed regarding court determination depending on whether NLRB substantially i 


Table 22.—Aédvisory Op...ion Cases Received, Closed, and Pending, Fiscal Year 1987' 
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' See Glommary of terms for éefimuons rat 


Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 1987' 
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Table 23.—Time Elapsed for “Major Case Processing Stages Completed, Fiscal Year 1987; 
and Age of Cases Pending Decision. September 0, 1987 
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Table 24.-—-NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1987 
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